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for compensation are available online.*”” Many application forms are now also available in

Spanish. If an application is denied, there is an appeals process. Every state has a victim as-

sistance agency and there are victim co-ordinators in almost every law-enforcement and

prosecutorial office to assist victims with the application process. There are also emergency

funds available to assist victims who are faced with immediate financial hardship directly

related to the crime. A nationwide analysis of state compensation programmes for fiscal year
408

2005""* shows that 158,588 claims were approved as eligible and 56,155 were denied as ineligi-
ble or closed. The greatest number of payments went towards medical/dental services.

Two of the leading anti-trafficking NGOs, Safe Horizon (based in New York) and the Coa-
lition to Abolish Slavery and Trafficking (CAST) (based in Los Angeles), reported that they
routinely apply for and receive crime victim compensation funds on behalf of their clients.**
A California statute codifies that trafficking victims are indeed eligible for crime victim
compensation and that the compensation board can not deny an application for lack of a
police report. In New York, the crime victim board has been receptive to accepting docu-

mentation other than police reports.

The advantage of a payment from a crime victim compensation board is that the applications
are relatively short and simple, and no legal representation is required. The disadvantage is
that the losses covered by such compensation boards are limited to out-of-pocket costs di-
rectly caused by the offence, and hence payments are not large. For a trafficking victim, his
or her greatest financial loss might be caused by the number of weeks, months, or years
without any pay or with very minimal pay. State crime victim compensation programmes
simply do not compensate for the economic nature of the trafficking offence.

Compensation awarded in criminal and civil cases
“Restitution” in criminal cases

If a trafficker is convicted of a trafficking offence or a crime of violence, then the court is
required to enter an order of restitution for the victims. This is because of the operation of
two statutes, the Mandatory Victims Restitution Act (MVRA) and the TVPA. The TVPA is
the more comprehensive statute, but the procedures governing collection and enforcement
of all restitution orders are contained in the MVRA. In order to understand how restitution
for a trafficking victim works, it is necessary to understand restitution generally.

See http://www.nacvcb.org/statelinks for a complete listing of state compensation boards.
The federal fiscal year (FY) refers to the period from 1 October to 30 September of the following year. FY
2005 begins in 2004 and ends in 2005.

Email from Charles Song, Legal Services Director, Coalition to Abolish Slavery & Trafficking, dated
11 April 2007; email from Florrie Burke, Senior Director of International Programs, Anti-Trafficking Pro-
gram, Safe Horizon, dated 11 April 2007.
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Mandatory restitution for crimes of violence

In the United States, “restitution” refers to money paid by a convicted criminal defendant
to the victim of the offence as the result of a court order.""” Convictions by trial or by plea
agreement are legally the same and both result in a judgment of guilty and a sentence. The
principle of restitution holds that “the wrongdoer is required to the degree possible to re-
store the victim to his or her prior state of well being.”*"! Thus a principle of civil damages
has been imported into the American criminal justice system. Restitution is intended to
compensate the victim for losses proximately caused by the offence, although the type of
losses compensable by restitution is limited by statute.

Restitution was not a traditional feature of the American judicial system. Until 1982, courts
could only impose restitution as a condition of a sentence of probation. However, the victims’
rights movement of the 1970s and 1980s pushed for restitution as a way of acknowledging
the harm done to the victim.""* Beginning in 1982, Congress gradually expanded restitution
rights, first giving courts discretionary authority and then making restitution mandatory
for certain crimes. In 1996, Congress made restitution mandatory for all crimes of violence
and almost all property offences, when it passed the MVRA.*"

A court may also use its discretionary authority to award restitution in cases that do not
meet the requirements for mandatory restitution.*"* In ordering discretionary restitution,
a court must consider both the harm to the victims of the offence and the defendant’s fi-
nancial resources. In United States v. Calimlim, the defendants, who had been convicted
of violating 18 U.S.C. § 1589 (Forced Labour) for holding a domestic servant in conditions of
forced labour for 19 years, argued that the mandatory restitution statute did not cover the
time period before the enactment of the TVPA.*'* The court refused to consider whether the
restitution statute limited recovery to the post-TVPA period “because the facts of this case

There is a distinction between restitution “as a term of art meaning ‘unjust enrichment law, and ‘restitu-
tion’ as part of a sentence in a criminal case.” Andrew Kull, Restitution’s Outlaws, 78 Chi. Kent L. Rev 17
(2003). Although restitution was originally rooted in unjust enrichment law, that concept has changed.
“Following the integration of crime victim restitution laws into the federal sentencing structure in 1982,
damages and restitution no longer stand as autonomous principles. . . Compensation, in essence, no long-
er exists solely in damages received in a civil judgment; instead, it has journeyed into criminal proceedings
in the form of victim restitution.” Linda Trang, Note, The Taxation of Crime Victim Restitution: An Un-
just Penalty on the Victim, 35 Loy. LA L. Rev. 1319, 1320 (2002).
United States v. Webb, 30 F.3d 687, 689 (6th Cir. 1994) (citing legislative history of the Victim Witness Pro-
tection Act, S. Rep. No. 532, 97th Cong. 2nd Sess. 1, 30 (1982), reprinted in 1982 USCCAN 2515, 2536).

See Kleinhaus, Brian, Note, Serving Two Masters: Evaluating the Criminal or Civil Nature of the VWPA

and MVRA Through the Lens of the Ex Post Facto Clause, the Abatement Doctrine, and the Sixth

Amendment, 73 Fordham L. Rev. 2711, 2719-20 (May 2005) (describing victims’ rights movement’s goals);

see also Crime Victims’ Rights in America: A Historical Overview at http://www.ovc.gov/ncvrw/2005 (de-
scribing history of crime victims’ rights movement from 1965 through 2005).

Pub. L. No. 104-132, 110 Stat. 1214 (1996).
See 18 U.S.C. § 3663 (discretionary restitution statute).
2007 WL 527481 (E.D. Wisc. 2007).
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provide more than ample justification for the Court to exercise its discretionary authority ...
to order restitution for the entire period of time.” The court found that the victim was enti-
tled restitution in the amount of $916,635.16 (€685,533.33).

Even when restitution is not mandatory, a plea agreement can require a defendant to pay res-
titution. The restitution provided for in a plea agreement can also cover losses that would
not be covered by statutory restitution. For example, in United States v. Boehm (D. Alas-
ka 2004), the defendant pleaded guilty to conspiring to commit the crime of sex trafficking
of children. He agreed to pay $1.2 million (€897,462) into a trust fund for the benefit of the
victims. The prosecutor’s press release stated: “[T]he trust fund can be used to pay for ed-
ucational and professional training expenses for the victims, which would not have been
otherwise available under federal statutes if Boehm had been convicted after trial.”*'* He
was also sentenced to 11 years and 3 months of incarceration.*"”

Restitution for trafficking victims

The TVPA made restitution mandatory for all trafficking victims.*'* 18 U.S.C. § 1593 provides
that, in addition to any other civil or criminal penalties authorized by law, “the court shall
order restitution for any offense under this chapter.” The restitution order shall be for “the
full amount of the victim’s losses.” This means that even if the trafficking offence did not in-
volve a crime of violence, and would therefore not fall under the provisions of the mandatory
restitution statute, trafficking victims must nonetheless be awarded restitution.

A “victim” is defined as “the individual harmed as a result of a crime under this chapter” or
their guardian or representative (if a minor or incapacitated).”” The “full amount of the vic-
tim’s losses” is defined as any costs incurred by the victim for any of the following:

=
~

medical services relating to physical, psychiatric, or psychological care;

N
~

physical and occupational therapy or rehabilitation;
necessary transportation, temporary housing, and child care expenses;

~ ~ ~ ~
W
~

lost income;**°

>
e

United States Attorney’s Office (D. Alaska) Press Release (22 November 2004).
AG Annual Report to Congress at 19 (FY 2005).

The term “victim” is used here to mean the person harmed by the offence. It does not mean that a per-
son must be certified as a victim of a severe form of human trafficking by the Department of Health and
Human Services (HHS). Certification by HHS is an administrative step that enables a victim to receive
services and benefits. It is not done by the prosecutors or by the court. See Fact Sheet: Certification for
Victims of Trafficking at http://www.acf.hhs.gov/trafficking/about/cert_victims.html. Certification is not
arequirement for a criminal case to proceed. For both a criminal case and certification, however, a victim
must be willing to co-operate with reasonable requests from law enforcement. In practice, a criminal case
cannot proceed without a co-operative victim because these cases are so dependent on victim testimony
and credibility.

18 U.S.C. § 1593(c).

The issue of future lost earnings arises either when a victim is incapacitated by a crime-related injury and
unable to work; or when the crime has resulted in a victim’s death and his or her dependents are seeking
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(5) attorney’s fees as well as other costs incurred; and
(6) any other losses suffered by the victim as a proximate result of the offense.””

In trafficking cases, restitution for lost income includes

the greater of the gross income or value to the defendant of the victim’s services
or labor or the value of the victim’s labor as guaranteed under the minimum wage
and overtime guarantees of the Fair Labor Standards Act.

The reason for two theories of lost income is so that victims engaging in illegal activity, such
as prostitution, may be awarded restitution for the value of their work to the defendants. In
explanatory notes accompanying its Model State Anti-Trafficking Criminal Statute, the De-
partment of Justice explained:

The first measure of restitution, the value to the trafficker of the victim’s labor or
services, not only prevents the traffickers from profiting from their crime, but also
avoids the unpalatable situation of assigning a wage valuation to instances of forced

prostitution. ***

In United States v. Cadena, Mexican women and girls were lured to the United States by the
defendants with promises of legitimate jobs, only to be forced to work as prostitutes in trail-
er park brothels in Florida. At the sentencing of the ringleader and six other men in 1999, the
defendants argued against restitution: “Save for the illegal proceeds from prostituting them-
selves, the victims incurred no other monetary loss and as such restitution is inapplicable.”
The United States responded that restitution, rather than rewarding victims for illegal ac-
tivity, instead denied the defendants the “windfall of the women’s forced labor.” Holding the
defendants jointly liable, the court ordered restitution of approximately $1 million (€747,951)
to the 17 victims.””* The Cadena case predated the TVPA. The restitution provision of the
TVPA makes explicit the government’s position, articulated in Cadena, that trafficking vic-

tims must be compensated for the value of their work, even if the work is illegal.

There have been other sizeable awards for sex trafficking victims. For example, in United
States v. Jimenez-Calderon (D. N.]J.), the court awarded $135,000 (€ 100,991) to four Mexi-

to be compensated for the victim’s future lost earnings. If, for example, a trafficking victim was injured by
a defendant and thus temporarily or permanently disabled, he or she might seek to recover for future lost
earnings. This has not yet come up in a trafficking context. Whether the statutory phrase “lost income” in-
cludes future lost earnings is a matter of debate. At least two federal courts of appeals have held that “lost
income” includes future lost income. United States v. Cienfuegos 462 F.3d 1160 (9th Cir. 2006) (interpret-
ing MVRA); United States v. Oslund, 453 F.3d 1048 (8th Cir. 2006) (interpreting MVRA). The 7th Circuit,
however, has concluded that future lost income is not covered. United States v. Fountain, 768 F.2d 790
(7th Cir. 1985).

18 U.S.C. § 2259(b)(3). Courts have sometimes awarded attorney’s fees as part of restitution.
Available at http://www.usdoj.gov/crt/crim/model_state_law.

Member of Mexican Trafficking Ring Sentenced on Involuntary Servitude Charges, DOJ Press Release
(Nov. 22, 2002). http://www.usdoj.gov/opa/pr/2002/November/02_crt_689.htm
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can girls held in captivity in a brothel. In United States v. Babaev, the defendant pled guilty
to sex trafficking for bringing women from Azerbaijan into the US to work as prostitutes;
he was sentenced to ten years of incarceration and ordered to pay $325,000 (€ 243,126) in
restitution. In United States v. Valle-Maldonado et al., the defendant pled guilty to a sex
trafficking conspiracy and was ordered to pay $135,000 (€ 100,991) to the victims. In Unit-
ed States v. Trakhtenberg, (D. N.J. 2005), the defendant pled guilty to conspiracy to commit
forced labour and was ordered to pay $66,380 (€48,996) in restitution.

Because restitution does not compensate for pain and suffering, some critics have noted
the inadequacy of the awards to truly compensate victims for their suffering. “Restitution
awards, which exclude damages for emotional and physical injuries as well as punitive dam-
ages, grossly understate the harms suffered by victims.”***

Procedures governing all restitution orders

Orders of restitution under the TVPA are issued and enforced in the manner provided for in
the MVRA. That statute provides that the prosecutor must consult with the identified vic-
tims and give the court with a listing of the amounts subject to restitution.*** Notice must
be provided to all identified victims and each victim must be given an opportunity to file a
separate affidavit relating to the amount of losses subject to restitution. The government has
the burden in proving the amount of loss to the court, and the standard is “preponderance
of the evidence,” which is a lower standard than the standard of “beyond a reasonable doubt”
necessary to secure a criminal conviction. The court may require additional documentation
or hear testimony. If a victim’s losses are not ascertainable by the sentencing date, the court
may set a later date for a final determination of the victim’s losses. If precise information
about the amount of loss is not available, the court need only make a reasonable estimate of
the range of loss. If a victim subsequently discovers further losses, he or she has 60 days af-
ter the discovery of those losses to petition the court for an amended restitution order.

In each order of restitution, the court shall order restitution to each victim in the full amount
of each victim’s losses as determined by the court and without consideration of the econom-
ic circumstances of the defendant.**® The fact that a victim has received or is entitled to
receive compensation from insurance or any other source shall not be considered in deter-
mining the amount of restitution.*”” A court may, however, order that restitution be paid to
the entity that provided such compensation. All victims must be paid before any insurance
company is paid. If a victim later recovers compensatory damages for the same loss in a civil

Note, Remedying the Injustices of Human Trafficking Through Tort Law, 119 Harv L Rev 2574, 2583
(2006).

In practice, the prosecutor provides such information to the U.S. Probation Office, which is responsible
for calculating recommended sentences and fines and forwarding such information to the court.

18 U.S.C. § 3664(f)(1)(A).
18 U.S.C. § 3664(f)(1)(B).
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proceeding, the amount paid under the order of restitution shall be reduced.**® The defend-
ant, however, bears the burden or proving that the civil damages award is for the same harm
as the restitution order."”

An order of restitution is enforced by the federal government.**® During incarceration, it can
be enforced by the Bureau of Prisons. During a period of supervision following incarcera-
tion, it can be enforced by the probation officer. Following supervision, it can be enforced by
the Financial Litigation Unit of the United States Attorney’s Office that prosecuted the de-
fendant. A victim can also enforce a restitution order. The MVRA provides that the victim
named in a restitution order can obtain a copy of the judgment from the clerk of the court
that sentenced the defendant. The victim can then register that judgment as a lien on prop-
erty of the defendant.*

In addition to federal restitution laws, every state has granted its courts discretionary author-
ity to award restitution. In some states, statutes provide for mandatory restitution.*”* Nine
states have anti-trafficking statutes that also contain mandatory restitution provisions.***

Causes of action in civil proceedings***

A trafficking victim may file a civil complaint. Such a complaint exists independently of any
restitution ordered through the criminal process. There is no requirement that criminal
charges be brought as a prerequisite to a civil complaint. Nor is there any requirement that
a victim be certified as a victim by the government, although the lack of secure immigra-
tion status and work authorization might create logistical difficulties for the plaintiff. Both
civil and criminal complaints are heard in federal district courts and both may be tried to a
jury or, with the consent of the parties, to a judge. The standard of proof in a criminal case
is beyond a reasonable doubt, whereas the standard of proof in a civil case is the lower one
of preponderance of the evidence. A preponderance of the evidence standard means that
the plaintiff must only show that it is more likely than not that his or her allegations are true.
Because statutes of limitations for civil causes of action are usually shorter than criminal

18 U.S.C. § 3664(j)(2). Presumably, an award of punitive damages would not impact the restitution amount,
although it is hard to envision a court awarding punitive damages without also awarding compensatory
damages.

See Catharine Goodwin, Imposition and Enforcement of Restitution, Federal Probation 62—72 (June
2000); United States v. Manzer, 69 F.3d 222, 230 (8th Cir. 1995) (finding that defendant had failed to show
that the same conduct was the basis of both the civil judgment and the restitution order).

See 18 U.S.C. § 3613.

See 18 U.S.C. § 3664(m)(1)(B).

See Ordering Restitution to the Crime Victim, Legal Series Bulletin # 6, Nov. 2002 (Office of Victims of
Crime).

Those states are Arizona, California, Illinois, Indiana, Mississippi, Missouri, New Jersey, Pennsylvania, and
Rhode Island. See http://www.centerwomenpolicy.org/programs/trafficking/map/statelist.cfm.
This section benefited enormously from conversations with practitioners Kathleen Kim, Dan Werner, and
Kent Felty.
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statutes of limitation, a victim may need to file his or her lawsuit prior to the conclusion of
any criminal case. The civil lawsuit, however, will usually be held in abeyance by the court
pending the conclusion of the criminal case.

Civil damages are awarded to compensate for losses or suffering. They include damages for
past and future pecuniary loss (material damages) and non-pecuniary loss (moral damages),
such as emotional harm, pain and suffering, inconvenience, and mental anguish. Punitive
damages may also be awarded to punish the defendant and to deter future illegal conduct. In
a civil complaint, a plaintiff will specify the type of damages he or she is seeking—most of-
ten all three types—but will frequently leave the amount to be determined at trial. Recovery
through civil damages is potentially much greater than recovery through a restitution order
because civil damages traditionally compensate for a greater variety of harms. Furthermore,
some statutes specify that the damages award should be double or treble the amount of ac-
tual pecuniary loss.

A trafficking victim has many possible causes of action for civil damages, based on both stat-
utory and non-statutory (common law) provisions. Even before the passage of the TVPRA
in December 2003, civil attorneys representing trafficking victims filed claims in feder-

435

al court based on a variety of legal theories. *** (Although the trafficking victims named
in these complaints came from a diverse group of professions, including domestic workers,
migrant agricultural workers, and sweatshop workers, the author is unaware of any civ-
il complaints on behalf of victims of sex trafficking, owing perhaps to the high degree of
shame or embarrassment such victims may experience.) Causes of action included various
worker rights’ statutes, anti-discrimination statutes, civil RICO, tort and contract law, the

Alien Tort Claims Act, and the Thirteenth Amendment.***

Labour-exploitation cases involving a large number of workers may be brought as “class ac-
tions” or “collective actions.” These mechanisms allow a relatively small number of plaintiffs

to bring suit on behalf of every individual who shares common claims against the defendant.
This can be a powerful tool in cases where it is difficult to locate the victims or where victims

are reluctant to participate in litigation because of concerns about safety and security.

Prior to enactment of the TVPRA, civil attorneys were forced to rely on a variety of worker rights and civ-
il rights statutes designed to remedy general worker mistreatment and exploitation, not forced labour and
slavery.

The Thirteenth Amendment prohibits slavery and involuntary servitude. Since the TVPRA created a civil
cause of action, reliance on an implied right of action under the Thirteenth Amendment and its enabling
statute, 18 U.S.C. § 1584, is presumably no longer necessary. Courts hesitate to create implied rights of ac-
tion and the Supreme Court has “repeatedly said that a decision to create a private right of action is one
better left to legislative judgment.” Sosa v. Alvarez-Machain, 542 U.S. 692 (2004). Nevertheless, for an
interesting discussion of why such a right does exist, see Manliguez v. Joseph, 226 F. Supp. 2d 377, 384
(E.D.N.Y. 2002) (noting that “recognizing a private civil cause of action for involuntary servitude would be
consistent with the underlying legislative purpose of section 1584 because it would provide a victim with
a direct and efficient means of protecting his or her rights and deter potential offenders from engaging in
behavior that the statute was designed to prohibit”).
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Prior to passage of the TVPRA, trafficking NGOs and advocates had lobbied vigorously for
a civil cause of action so that the harm of trafficking could be precisely identified and re-
dressed. They felt that the existing causes of action were of limited value. “Defining the
relationship of trafficker and trafficking victim as one between an employer and employee
presumes a lesser harm that can be corrected by simple calculations of wage and hour dis-
crepancies and does little to vindicate the trafficked person’s human right to be free from
slavery.”**” With passage of TVPRA, a trafficking victim now has the option of filing a civil
trafficking lawsuit. The TVPRA and other causes of action and relevant cases are reviewed
below.***

TVPRA

The TVPRA created 18 U.S.C. § 1595. Section 1595 provides that an individual who is a vic-
tim of § 1589 (forced labour), § 1590 (trafficking with respect to peonage, slavery, involuntary
servitude, or forced labour), or § 1591 (sex trafficking), may bring a civil action against the
perpetrator and may recover damages and reasonable attorneys fees."*

Since Section 1595 was added in December 2003, there have been almost no judicial opinions
interpreting it.*** Although it has been included in a few cases involving trafficking victims,
those cases either settled before trial or have not yet reached a conclusion. Thus the inter-
pretation of “damages” under § 1595 is speculative, but practitioners assume that the phrase
would cover both compensatory and punitive damages. It is also generally assumed that

Congress did not intend § 1595 to have retroactive effect.*"'

In one recent case that has produced a judicial decision, although the case has not yet come
to trial, the plaintiffs brought suit alleging violations of FLSA, TVPRA, civil RICO, state
wage laws, breach of contract, false imprisonment, outrageous conduct, and promissory es-
toppel. The plaintiffs sought $3.2 million in damages. In a January 2007 interim opinion, the
court denied defendants’ motions to dismiss on a variety of grounds, including their argu-
ment that the TVPRA count failed to state a claim. The defendants argued that the TVPRA
claim should be dismissed because the plaintiffs had not alleged that they were threatened
with physical violence or harmed physically. The court disagreed. “It is enough to state

Kathleen Kim & Kusia Hreshchshyn, Human Trafficking Private Right of Action: Civil Rights for Traf-
ficked Persons in the United States, 16 Hastings Women’s L. J. 1, 25 (2004).

For a comprehensive review of the causes of action potentially available to trafficking victims, see Kath-
leen Kim and Daniel Werner, Civil Litigation on Behalf of Victims of Human Trafficking (2005) (hereafter
Civil Litigation Manual).

Section 1595 also codifies the routine practice of delaying the civil suit until any related criminal proceed-
ings are concluded.

One exception is Roy Abraham et al v. B. ]. Singh et al, Case No. 2:04-cv-0044 (E.D. Louisiana, July 5,
2005). There the court held that § 1595 could not be applied retroactively to conduct predating its enact-
ment. This portion of the district court’s opinion was not appealed.

The TVPRA also does not specify a statute of limitations. Pending legislation would provide for a statute
of limitations of ten years.
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a claim for a violation of the TVPRA if it is alleged that plaintiffs were forced to work by
‘threatened abuse of law or the legal process.” The court found that since the complaint al-
leged that the plaintiffs were threatened with deportation, that was sufficient to state a claim
for relief. Catalan v. Vermillion Ranch Limited Partnership, 2007 WL 38135 (D. Colo. 2007).
Thus the court found that being threatened with deportation would, it the allegation proved
true, amount to an abuse of law or the legal process.

In addition to § 1595, almost half the states have enacted anti-trafficking laws and legislation
is pending in a number of others. At least seven states provide for some trafficking-related
civil causes of action.**” Some of these laws are much more detailed concerning the damag-
es that a trafficked plaintiff may recover. For example, the Connecticut law provides that a
plaintiff may recover actual damages as well as statutory damages of “not more than $1,000
for each day such person was coerced by another person,” as well as attorney’s fees. The
Florida law provides that a plaintiff may recover either treble damages or threefold the ac-
tual amount gained by the defendant, as well as attorney’s fees and court costs. These laws
are very recent and the authors are unaware of any cases that have been brought under the
state civil causes of action.*** Model state anti-trafficking laws also contain civil causes of ac-
tion.*** Many of these models are also more detailed than the TVPRA in terms of the type
of damages recoverable and the statute of limitations.

See California AB 22, Connecticut SB 153, Florida SB 250, Illinois HB 1299 (limited to victims of sex traf-
ficking), Kentucky SB 43 (limited to juvenile victims of sex trafficking), Oregon SB 578, and Washington
HB 1175.

Although no cases have yet been brought under the California trafficking victims’ civil cause of action,
other civil cases have been brought under California state law, which has a very favourable damages pro-
vision. An NGO called the Lawyers’ Committee for Civil Rights of the San Francisco Bay Area was active
in representing trafficking victims and filed several suits alleging violations of California labour statutes
as well as tort claims such as fraud and emotional distress. These cases reached settlement prior to trial. In
addition, a Filipino domestic worker named Nena Ruiz filed suit against her employers, alleging that they
had held her against her will and paid her only $300 for a year of work. She won an $850,000 (€627,550)
judgment ($551,000 in compensatory damages and $275,000 in punitive damages) in California state court
in August 2004 following a jury trial on claims of involuntary servitude, false imprisonment, invasion of
privacy, negligence, fraud, and violations of California wage and hour laws. She was helped by the anti-traf-
ficking NGO Coalition to Abolish Slavery and Trafficking (CAST). The award is doubled under a provision
of California law that provides for double damages where an employer has fraudulently induced an em-
ployee to change residence. See California Labor Code § 972 (providing for double damages for a violation
of § 970 (Solicitation of Employee by Misrepresentation). Section 970 was originally enacted to protect
migrant workers. Washington state has a similar double damages provision for wilful failure to pay wag-
es. See RCW 49.52.070. Following Nena Ruiz’s civil suit, the U.S. Department of Justice brought criminal
charges against the couple who employed her. Tacoma Couple Indicted on Forced Labor Charges, DOJ
Press Release (Sept. 14, 2006).

For examples of model legislation for states, see Model State Law at http://www.polarisproject.org/
polarisproject/programs and Trafficking Resource Guide at http://www.centerwomenpolicy.org.
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Workers’ Rights Statutes: The Fair Labor Standards Act (FLSA) and the Migrant and
Seasonal Agricultural Workers Protection Act (MSPA)

The FLSA™ establishes minimum pay and overtime pay for full- and part-time employees.
Overtime pay at a rate of not less than one and one-half times the regular rate of pay is required
for more than 40 hours of work in a week, unless certain exemptions apply. FLSA coverage

extends to all workers, regardless of whether one is a citizen or an undocumented alien.**

The FLSA provides for both compensatory damages and, liquidated damages.*” Compen-
satory damages include unpaid wages, including unpaid overtime compensation. Liquidated
damages are equal to the amount of unpaid wages that were denied or lost because of the
statutory violation. Liquidated damages are meant to constitute “compensation for the reten-
tion of a workman’s pay which might result in damages too obscure and difficult of proof for
estimate other than by liquidated damages.”*** They are considered compensatory in nature
because they are meant to compensate for losses that employees suffer because they have not
received their lawful wages.**> Attorney’s fees and court costs are also recoverable.

The FLSA statute of limitations is two years, but increases to three years for a wilful or repeat
violation."** If a plaintiff is prevented by his or her employer’s actions from bringing a FLSA
claim, then courts usually toll or suspend the statute of limitations for reasons of equity. In
a domestic worker case in which the plaintiff alleged violations of FLSA as well as a conspir-
acy to deprive her of her civil rights in violation of the 13** Amendment, the court found that
equitable tolling of the statute of limitations was appropriate where the plaintiff alleged that,
whenever she inquired about her pay, the defendants answered her with a variety of mislead-
ing responses, including that they were holding her money for her so that she would have it
when she returned to her country of origin.**" In a case arising out of the El Monte sweat-
shop in California, more than 100 Thai and Latino workers brought suit alleging violations
of the FLSA, California labour statutes, and civil RICO as well as various common law tort
claims. The court rejected the defendants’ motion to dismiss the case based on the statute

29 U.S.C. § 201—219.
Department of Labor Fact Sheet # 48: Application of U.S. Labor Laws to Immigrant Workers: Effect of

Hoffman Plastics decision on laws enforced by the Wage and Hour Division (describing how Department
of Labor will enforce worker rights statutes without regard to citizenship or legality of worker).

The only exception to the liquidated damages provision of the FLSA is if the employer acted in “good faith”
and had “reasonable grounds for believing” that he was not violating the law. See 29 U.S.C. § 260.

Brooklyn Savings Bank v. O’Neil, 324 U.S. 697, 707 (1945).

E.E.O.C. v. First Citizens Bank of Billings, 758 F.2d 397, 403 (9th Cir. 1985).

29 U.S.C. § 255(a).

See Deressa v. Gobena, 2006 WL 335629 (E.D. VA 2006) (denying defendants’ motion to dismiss com-
plaint) (plaintiff alleged breach of contract, common law tort claims, FLSA, and conspiracy to hold her in

involuntary servitude, in violation of the 13th Amendment and 18 U.S.C. § 1585, but for unknown reasons
plaintiff did not plead § 1595).
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of limitations, noting that plaintiffs could not have met the statute of limitations during the
time that they were allegedly physically restrained inside the sweatshop. ***

The MSPA establishes employment standards relating to wages, housing, transportation, dis-
closures, and recordkeeping for agricultural workers, and requires farm labour contractors to
register with the federal Department of Labor. The Act requires that farm labour contractors, ag-
ricultural employers, and agricultural associations disclose to workers information about wages,
hours and working conditions and provide workers with written statements of earnings and de-
ductions. Ifhousing is provided, it must meet safety and health standards. Under MSPA, a private
plaintiff can receive either actual damages or statutory damages of up to $500 for each violation
of the Act.*>* However, the MSPA does not allow for a recovery of the plaintiff’s attorney’s fees.

Compliance with both MSPA and FLSA is enforced by the Department of Labor, which has the
authority both to assess civil monetary penalties and bring charges against individuals. Accord-
ing to the Department of Labor, more than $220 million in back wages were collected for over
341,000 employeesin fiscal year 2007. Most of these were administrative actions under the FLSA.

In 2007, there were 24,950 complaints and each complaint took an average of 97 days to resolve.***

In addition, private individuals may sue for violation of MSPA or FLSA rights. The number of FLSA
lawsuits in particular has increased dramatically over the past decade, with some courts awarding
overs$1oo millionindamagestoworkers."® The DepartmentofLaborhas prosecuted somesignificant
worker exploitation cases. In August 2004 it reached a settlement in which a janitorial contract-
ing firm agreed to pay $1.9 million (€1,422,155) in back wages under the FLSA to 775 employees.**®

Under both MSPA and FLSA, joint employers are individually responsible, and therefore po-
tentially liable, for violations."”” This means that a large employer who hires workers through
an intermediary, such as a farm labour contractor or employment agency, cannot avoid li-
ability for worker mistreatment. The test of joint employment usually applied by courts is
whether the worker is, as a matter of economic reality, economically dependent on more than
one person. In Flores v. Albertsons (C.D. Cal. 2002), undocumented workers sued three large
grocery store chains for violations of FLSA. The defendants argued that the workers were in-
dependent contractors employed through a cleaning service company. The cleaning service

Bureerong v. Uvawas, 922 F Supp. 1450, 1463 (C.D. Cal. 1996). This case settled in 1997 for $2 million
(€1,476,478). The criminal case led to convictions for conspiracy, involuntary servitude, and harbouring il-
legal aliens

Section 504(c)(1) of MSPA. Note that multiple infractions of a single provision of the Act “constitute only
one violation for purposes of determining the amount of statutory damages.”

See 2007 Statistics Fact Sheet at www.dol.gov/esa/whd/statistics/200712.htm.
See “Wage Wars”, Business Week (1 October 2007).

Janitorial Firm Pays $1.9 Million in Back Wages for Overtime, U.S. Department of Labor Wage and Hour
Division News Release (25 August 2004).

The FLSA joint employment doctrine was adopted in MSPA. See 29 CFER 500.20(h) (definitions); see also
DOL Fact Sheet 35 (“[T]he failure to provide the required protections will result in joint liability for all
joint employers.”).
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company had since gone bankrupt, leaving only the grocery store defendants as potential
sources of damages. The court denied motions for summary judgment, finding that there
were significant questions about whether the grocery stores had control over the janitors
while they worked in the stores. The case eventually settled for $22.4 million (€16,533,194)."*

In Bureerong v. Uvawas, the civil defendants included eight apparel companies whose
clothes the garment workers sewed. The civil suit thus extended liability much farther
than the criminal suit, which only reached the immediate operators of El Monte, the gar-
ment manufacturing facility.*” The plaintiffs alleged that the apparel companies acted as
their “joint employers” because they “exercised meaningful control over the work plaintiffs
performed.”**® While recognizing that the retailers were “clearly removed from the actu-
al garment manufacturing process that transpired in the El Monte facility” and that there
was no “traditional” employment relationship, the court noted that FLSA was intended to
be construed liberally and that the determination of joint employer required looking at “the
economic realities of the relationship between the parties.”*®' The court found that plaintiffs’
allegations sufficiently alleged an employment relationship within the meaning of FLSA to
survive the motion to dismiss. This decision not only hastened a settlement in which the re-
tailers agreed to pay $2 million (€1,476,178), but was crucial for the plaintiffs because at that
point the individual criminal defendants had no significant monetary resources.**

Perhaps the largest FLSA judgment in a case that went to trial involved Chinese and Viet-
namese sweatshop workers on American Samoa (see text box). The case also illustrates how
civil, administrative, and criminal procedures can happen simultaneously.

Case of Nguyen Thi Nga et al. v. Daewoosa Samoa, Ltd., Kil-Soo Lee et al

After years of mistreatment, Daewoosa factory workers filed a class action lawsuit
in the High Court of American Samoa alleging non-payment of wages and breach
of contract. As the suit proceeded and factory owner Kil Soo Lee retaliated against

James S. Petrie, $22.4 Million FLSA Settlement for Contract Janitors, 25 Labor Law 1 (February 2005).

See United States v. Manasurangkun, (C.D. Cal. Filed Nov. 9, 1995). Interestingly, some states have been
willing to extend criminal liability much farther than federal law. In Arkansas, it is a felony to benefit fi-
nancially from trafficking. See Arkansas HB 2979. In Florida, it is a felony to receive anything of value from
participation in a venture that has subjected a person to forced labour. See Florida SB 250. In Georgia, a
corporation may be prosecuted if an agent of the corporation acts within his employment capacity and
such action was sanctioned by the corporation or part of a pattern of illegal activity. See Georgia SB 529.
The authors are not aware of any criminal prosecutions under these state statutes.

922 F. Supp. at 1460.

Id. at 1468.

In the criminal case, the government seized from the El Monte defendants and distributed to victims more
than $1 million in March 1996. When the balance of personal property was auctioned off, the government

distributed an additional $202,887 in November 1997. See Personal Assets of EL Monte Slavery Perpetra-
tors Produce More Back Wages for Employees at www.dir.ca.gov/DIRNews/1997/ir97-57.html.
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workers who were involved in the litigation, the Department of Labor became in-
volved. The Department of Labor fined the company $213,000 (€157,212) in civil
monetary penalties and obtained $367,000 (€270,878) in back wages for 213 em-
ployees. “In cases where former Daewoosa workers had returned to their homes
in other countries, the Labor Department arranged payment through the Ameri-
can embassy in those countries.”*** Yet even as DOL-ordered paychecks were being
issued to workers still at Daewoosa, Kil Soo Lee pressured and threatened them
into signing over the paychecks to him.*** Workers who refused to sign over their
checks were turned in to the authorities for deportation.

As the civil litigation progressed, federal prosecutors also began investigating Lee.
In 2001 he was arrested and indicted on a variety of charges, including involun-
tary servitude and forced labour. Meanwhile, the civil case proceeded to trial. In

April 2002, the High Court of American Samoa held Daewoosa, Kil Soo Lee, and

two labour agencies run by the government of Vietnam, jointly and severally liable

for $3.5 million (€2,583,311) owed to the workers in back wages and liquidated dam-
ages under the FLSA.*** That amounts to about $13,000 (€9,595) for each of the 270

workers. At the criminal trial, Lee was convicted in February 2003. In June 2005, he

was sentenced to forty years in prison and ordered to pay $1.8 million (€1,328,364)

in restitution to the victims, which the court identified as the plaintiffs in the civ-
il case. Because Lee now claims he is bankrupt, the workers and their lawyers are

trying to pressure Vietnam to pay the $3.5 million restitution order.**®

The protection of these two worker rights statutes should extend to all workers, regardless
of citizenship or immigration status, but a recent Supreme Court case has led defendants to
raise arguments that immigration status does matter. These arguments are generally unsuc-
cessful. In the 2002 case Hoffman Plastics, the Supreme Court held that the National Labor
Relations Board could not order an award of back pay to a worker without work authori-
zation for a period of time after he was wrongfully fired for trying to organize a union.**’
Concluding that such an award by the administrative tribunal conflicted with federal im-
migration policy, the Supreme Court held that back pay could not be awarded “for years of
work not performed, for wages that could not lawfully have been earned, and for a job ob-

Department of Labor Wage and Hour Division News Release (22 June 2000).
Brief for the United States as Appellee at 11—-12.

Nguyen Thi Nga et al. v. Daewoosa Samoa,Ltd., Kil-Soo Lee, Tourism Company 12, and IMS, CA No.
68—99 and CA No. 133-99, High Ct. of Am. Samoa (2002).

Brad Wong, Largest U.S. Human Trafficking Case Leads to 40-year Sentence, Seattle Post-Intelligencer
Reporter (June 29, 2005); Testimony of Dr. Nguyen Dinh Thang before the House Subcommittee on Afri-
ca, Global Human Rights and International Operations (June 20, 2005). Available at foreignaffairs.house.
gov/archives/109/21973.pdf.

Hoffman Plastic Compounds, Inc. v. NLRB, 535 U.S. 137 (2002).
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tained in the first instance by criminal fraud.”**® Since Hoffman Plastics, lower courts have
limited that decision to its factual context—an award of back pay by an administrative agen-
cy for work never actually performed.*® In the wake of Hoffiman Plastics, the Department of
Labor released a fact sheet explaining that it would “continue to enforce the FLSA and MSPA
without regard to whether an employee is documented or undocumented.”””® The Depart-
ment emphasized that under the FLSA or MSPA, the Department or an individual plaintiff
seeks back pay for hours actually worked, under laws that require payment for such work.
The fact sheet was made available in Chinese, Korean, Thai, Vietnamese, and Spanish.

Civil Rights Statutes: Title VII of the Civil Rights Act of 1964 and the Civil Rights Act
of 1991

Two main civil rights statutes give all workers, regardless of citizenship status, protection
471

against discrimination. First, Title VII of the Civil Rights Act of 1964
from discriminating against employees on the basis of race, colour, religion, national origin,

prohibits employers

sex or pregnancy. Under Title VII, compensatory and punitive damages are available but are
subject to statutory caps based on the size of the employer. Second, the Civil Rights Act of
1991"”* prohibits discrimination on the basis of race and, in some cases, national origin in
employment contracts. Section 1981 of Title 42 of the United States Code permits recovery
of unlimited compensatory and punitive damages and also has a longer statute of limita-
tions than Title VII. The two types of civil rights lawsuits are referred to in legal shorthand
as Title VII and § 1981 lawsuits respectively.

522 U.S. at 149.

See Flores v. Lawton Limehouse, Sr., (D.S.C. 2006) (holding that immigration status was irrelevant to
claims for unpaid wages under the FLSA or claims based on RICO); Flores v. Albertsons, Inc., (C.D. Cal.
Apr. 9, 2002) (rejecting defendants’ request for discovery of plaintiffs’ immigration status as irrelevant to
FLSA claims) (suit, involving 2,100 illegal alien contract janitors, eventually settled for $22.4 million); Liu
v. Donna Karan Int’l, 207 F. Supp. 2d 191 (S.D.N.Y. 2002) (same); Trejo et al v. Broadway Plaza Hotel,
(S.D.N.Y. 2004) (where plaintiffs’ alleged violations of FLSA, 18 USC § 1589, and state labour law, court re-
jected discovery into immigration status). See generally Christopher Ho & Jennifer Chang, Drawing the
Line After Hoffman Plastic Compounds v. NLRB: Strategies for Protecting the Undocumented Worker
in the Title VII Context and Beyond, 22 Hofstra Labor & Empl. L. J. 473 (2005).

U.S. Department of Labor, Employment Standards Administration, Wage and Hour Division, Fact Sheet
#48 (Application of U.S. Labor Laws to Immigrant Workers: Effect of Hoffman Plastics decision on laws
enforced by the Wage and Hour Division).

42 U.S.C. § 2000e-2. “Unlawful employment practices” are defined in part as discriminating “against any
individual with respect to his compensation, terms, conditions, or privileges of employment, because of
such individual's race, colour, religion, sex, or national origin.” § 2000e-2(a)(1).

42 U.S.C. § 1981. The Civil Rights Act of 1991 modified the Civil Rights Act of 1866, which was the first
comprehensive civil rights legislation and was passed by Congress to enforce the 13th Amendment of the
United States Constitution. The 13th Amendment outlawed slavery. In its current form, § 1981 states in rel-
evant part: “All persons within the jurisdiction of the United States shall have the same right .... to make
and enforce contracts, to sue, be parties, give evidence, and to the full and equal benefit of all laws and
proceedings for the security of persons and property as is enjoyed by white citizens.” “Make and enforce
contracts” is defined as including “all benefits, privileges, terms, and conditions of the contractual rela-
tionship.” § 1981(b).
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In order to file a Title VII lawsuit alleging employment discrimination, a plaintiff must first
file a claim with the Equal Employment Opportunities Commission (EEOC). Of signifi-
cance for trafficking victims, the EEOC website states that its statutes apply to all workers
regardless of citizenship.””” The EEOC may issue a “right to sue” letter or may itself file suit
in federal court. The EEOC has been involved in two high profile trafficking-type cases re-
cently” One, Chellen v. Pickle, is discussed below (see box). In the other, EEOC v. Trans
Bay Steel, EEOC filed a Title VII case alleging that Thai workers, who had legitimate work
permits, were discriminated against and exploited by the company, held against their will,
had their passports confiscated and movements restricted, and were forced to work without
pay. The case settled for $1 million (€737,980) in monetary relief and compensation.”

Chellen v. Pickle

Chellen v. Pickle is the most significant trafficking-related case to date involving

civil rights claims."”® In Chellen, more than 50 men left their homes in India to

work in Tulsa, Oklahoma, at the John Pickle Company. They had visas authoriz-
ing their entry into the US for purposes of training at that company. In 2002, 52 of
these workers sued the company and John Pickle individually, alleging violations

of the Fair Labor Standards Act; race discrimination under 42 U.S.C. § 1981; deceit;

false imprisonment; and intentional infliction of emotional distress. The Equal Em-
ployment Opportunity Commission (EEOC) subsequently brought an action on the

workers’ behalf for violations of Title VII and §1981. The complaints alleged that the

company had restricted the workers’ movement, communications, privacy, worship,
and access to health care; had confiscated their passports, visas and airline tickets

threatened to report them to law enforcement if they left the premises without per-
mission; and hired an armed guard to prevent unauthorized departures."”

“While federal law prohibits employers from employing individuals lacking work authorization, employ-
ers who nonetheless employ undocumented workers are prohibited from discriminating against those
workers.” Section 13: National Origin Discrimination, in EEOC Compliance Manual at www.eeoc.gov/
policy/docs/national-origin.html. However, the EEOC generally will not seek post-termination back
wages for undocumented workers, although it continues to seek other damages regardless of immigration
status. It is an open question whether the Supreme Court decision in Hoffman Plastics would prohibit an
award of post-termination back wages in a discrimination case.

Although criminal trafficking charges were not brought in either case and the civil complaints did not al-
lege a trafficking violation, descriptions of the conditions facing each group of workers sound like typical
trafficking fact patterns. There was, however, no legal finding of a trafficking violation.

EEOC Resolves Slavery and Human Trafficking Suit Against Trans Bay Steel for an Estimated $1 Mil-
lion, EEOC Press Release (8 December 2006).

EEOC itself described it as a trafficking case, although no trafficking criminal charges were ever brought.
See “Judge Orders John Pickle Co. to Pay $1.24 Million to 52 Foreign Workers in ‘Human Trafficking’ Case”,
EEOC Press Release (26 May 2006).

This description is taken from Chellen v. John Pickle Co. and John Pickle Jr., 446 F. Supp. 2d 1247 (N.D.
Oklahoma 2006).
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After a bifurcated non-jury trial,””® the court found for the plaintiffs on all their
claims and awarded the following as damages:

(1) back pay and liquidated damages equal to the full amount of lost wages for
wilful violations of FLSA;

(2) compensatory damages under §1981 for emotional and mental distress ($1,000
per plaintiff);

(3) punitive damages because of the egregious nature of the conduct ($1,000 per
plaintiff);

(4) prejudgment interest;

(5) damages for the tort of deceit (wages for the ten-month period when they had
been told they would be working but were wrongfully denied the opportuni-
ty to work by the defendant’s conduct); and

(6) damages for the tort of false imprisonment ($1,000 per plaintiff).

The total damages award was more than $1.2 million (€897,464) for the
52 plaintiffs.

Chellen should serve as a signal that trafficking victims may rely on traditional anti-dis-
crimination laws, as well as trafficking and worker protection statutes. As the EEOC lead
attorney stated:

We expect that a decision like this, which wraps the civil rights laws of Title VII and §1981
around the country’s growing problem of human trafficking, will serve as valuable prece-

dent and give the government one more weapon in the fight against exploitation and forced
labor."”

Racketeer Influenced and Corrupt Organizations Act (RICO)

The Racketeer Influenced and Corrupt Organizations Act (RICO) makes it unlawful for any
person employed by an enterprise affecting interstate commerce to conduct the enterprise’s
affairs “through a pattern of racketeering activity or collection of unlawful debts.”*** “Rack-
eteering activity” is defined as behaviour that violates certain statutorily specified other
laws. Mail and wire fraud, fraud in connection with identification documents, misuse of vi-
sas, and importation of an alien for immoral use are all specified racketeering activities and

The non-jury trial in the first phase determined that the plaintiffs were employees and not trainees under
the FLSA. See Chellen v. John Pickle Co., 344 F. Supp. 2d 1278 (N.D. Okla. 2004) (Chellen I). The Court
then combined the liability and damages phases for all claims and held a second non-jury trial in March
2005.

479

“Judge Orders John Pickle Co. to Pay $1.24 Million to 52 Foreign Workers in ‘Human Trafficking’ Case”,
EEOC Press Release (May 26, 2006).

480 18 U.S.C. § 1962(c).



482

5. Country Profiles 149

the TVPRA added the new trafficking offences of the TVPA.**" A “pattern” requires at least
two acts of racketeering activity.

A civil RICO charge is a powerful weapon against traffickers because it carries the threat
of treble damages, meaning that actual damages are multiplied by three. Damages are only
available for quantifiable injuries to business or property, not other types of injury, and only
for injuries that are proximately caused by the racketeering activity and not other wrongful
conduct.**
business, and the fact that a complaint might also include personal injury does not “extin-

However, a worker not being paid by an employer should constitute an injury to
guish standing based on ... economic loss alleged.”***

RICO claims have sometimes survived where substantive allegations of trafficking or slav-
ery have not. In Does I v. The Gap, plaintiffs were garment factory workers who alleged
that factories in Saipan and retailers who purchased their garments had violated FLSA, civ-
il RICO and other labour laws.*** Although the district court found that the plaintiffs had
not adequately alleged involuntary servitude or common law peonage as predicate acts for
their civil RICO charge, nor had they stated a claim for violation of the Alien Tort Claims
Act, the case went forward on the other RICO acts. The plaintiffs eventually reached a set-
tlement with the garment manufacturers and retailers for a $20 million (€14,756,339) fund
to pay back wages to 30,000 workers and develop an independent monitoring system to end
sweatshop abuse.**® Despite this apparently promising result, a journalist reported in the
spring of 2006 that “only $5.8 million is earmarked for direct pay to workers, and very little

7486

of that has yet been paid out.
Non-Statutory Claims: Tort and Contract Law

Attorneys representing trafficking victims have usually included one or more common law
tort claims in their civil suits. Tort law permits recovery for both compensatory and puni-
tive damages. Tort law varies by state, but the following causes of action have been argued
in trafficking type cases: false imprisonment, invasion of privacy, intentional and or negli-
gent infliction of emotional distress, assault, battery, fraud, negligent supervision, and deceit

Prior to enactment of the TVPRA, the definition of racketeering activity did not include §§ 1589, 1590, or
1591.

18 U.S.C. § 1964(c); see also City of Huntsville v. Proliance Energy (N.D. Alabama 2005) (“The provision
cannot be construed as authorizing, much less requiring, the trebling of damages sustained due to oth-
er causes.”); Anza v. Ideal Steel Supply Corp., 547 U.S. 451 (2006) (finding no compensable injury where
harm was not proximately caused by racketeering activity).

See Doe I v. Reddy, 2003 WL 23893010 (N.D. Cal.) (finding requisite injury to business or property where
plaintiffs alleged that they were forced to work long hours without pay).

2002 WL 1000068 (D. N. Mar. L.).

For a full description, see http://www.globalexchange.org/campaigns/sweatshops/saipan (“The
Saipan Victory”).

Rebecca Clarren, “Paradise Lost: Greed, Sex Slavery, Forced Abortions and Right-Wing Moralists”, Ms.
Magazine (spring 2006).
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or fraudulent misrepresentation. Because tort law is not statutory, it may be less rigid and
courts may be better able to accommodate the particular harms of trafficking in a common
law tort action.*”” Moreover, some defendants’ homeowner insurance policies may provide
coverage for claims of false imprisonment and invasion of privacy. Although insurance pol-
icies usually do not cover wilful acts, the torts of false imprisonment and invasion of privacy
can be accomplished by negligent or non-intentional conduct.**® In a domestic worker case,
where the individual was victimized in the employer’s home, the existence of an insurance
policy substantially increases the chances of the judgement being paid to the victim.

Trafficking victims may also have contractual (breach of contract) or quasi-contractual
claims (unjust enrichment), but in many states an award of contract damages will preclude

an award of tort damages.**’

Alien Tort Claims Act

Another potential cause of action is the Alien Tort Claims Act (ATCA), a 1789 statute that
provides that US federal courts have original jurisdiction of any civil action by an alien for
a tort committed in violation of the law of nations or a treaty of the United States.””® The
ATCA has become a vehicle for human rights litigation in the United States, usually involv-
ing violations committed extraterritorially, and courts have awarded both compensatory
and punitive damages. It has also recently been used in trafficking suits. One successful case
was Jane Doe v. Lakireddy Bali Reddy, 2003 WL 23893010 (N.D. Cal.). Eleven plaintiffs, all
young Indian women and girls, filed suit against Lakireddy Bali Reddy and members of his
family alleging peonage, involuntary servitude, slave labour, Alien Tort Claims Act, civil
RICO, the 13" Amendment, and various common law tort claims such as assault and bat-
tery, false imprisonment, fraud and deceit, emotional distress, and negligence. The district
court found that the ATCA claim could proceed because “modern forms of slavery violate
jus cogens norms of international law, no less than historical chattel slavery.” The case even-
tually settled for $8.9 million.*”!

See Note, Remedying the Injustices of Human Trafficking Through Tort Law, 119 Harv. L. Rev. at 2589
(“Whereas courts may hesitate to interfere with the parameters of rights established by legislative bodies,
they have traditionally guided the development of torts through the common law and are therefore more
likely to be responsive to tort claims against traffickers.”).

Standard liability insurance doesn’t cover wilful acts and excludes coverage “in situations in which the
insured knew or should have known to a very high probability that harm would result.” Tom Baker, Re-
considering Insurance for Punitive Damages, 1998 Wisc. L. Rev. 101. For a more thorough discussion of
homeowners insurance policies, see Della Bahan and Puja Batra, Seeking Justice for Trafficked Domestic
Workers in American Courts at 8, Paper Presented at IWPR’s Eight Annual International Women’s Policy
Research Conference (June 2005).

Civil Litigation Manual at 50—52.
28 U.S.C. § 1350.

See Matthew Artz, Reddy Victims Sue Their Own Lawyers, Berkeley Daily Planet (28 June 2005). In the re-
lated criminal case, Reddy pled guilty to conspiracy and transporting minors for illegal sexual activity and
paid $2 million in restitution to four victims in 2001. California Man Admits He Brought Indian Girls
to U.S. for Sexual Exploitation, Pleads Guilty to Federal Charges, Department of Justice Press Release
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Comments on civil suits

There are a wide variety of claims available to trafficking victims. A review of recently filed
civil trafficking cases reveals that most complaints allege a variety of causes of action. Re-
covery under some statutes, such as FLSA’s liquidated damages provision or RICO’s treble
damages provision, may be potentially greater than recovery under the as yet undefined
damages provision of TVPRA. FLSA, civil RICO, tort and contract law claims appear to
be the most prevalent, but a number of complaints also allege violation of the Alien Tort
Claims Act. The cases involve a variety of types of workers—domestic servants, migrant
agricultural workers, and workers with legitimate work visas, although all involve non-US
citizens. No cases were discovered involving prostitutes, perhaps because of the stigma as-
sociated with bringing such a claim. Because these cases are all very recently filed, none has
yet reached a conclusion and we have no information about damage awards.

In a significant number of cases the plaintiffs are represented by an organization that is
funded by the Legal Services Corporation. For example, legal aid organizations in Colorado
and North Carolina recently filed suits on behalf of ranch workers and agricultural workers,
respectively. The Legal Services Corporation is itself funded by the federal government and
the federal trafficking laws specifically state that a legal aid organization may represent an
individual who has been certified by the government as a victim of a severe form of traffick-
ing, regardless of immigration status.*”” The other cases have been brought by law school
clinics, small law firms, and NGOs.

One civil practitioner who has litigated on behalf of trafficking victims makes the point that
cases involving large numbers of victims or defendants would be difficult for a small NGO to
manage.””* The resources required for document production alone could be overwhelming.
In some instances, NGOs have partnered with lawyers at large private law firms. The New
York law firm of Kaye Scholer, for example, joined forces with two small NGOs, Farmworker
Legal Services and the Workers’ Rights Law Center, to represent Mexican migrant workers
in a case alleging, among other things, violations of the FLSA, the MSPA, the 13** Amend-
ment, the Alien Tort Claims Act, and civil RICO.*** In Chellen v. Pickle, the solo practition-
er representing the plaintiffs was aided immensely when EEOC lawyers joined the lawsuit.

While the US appears to have a large number of anti-trafficking NGOs available to provide
legal representation, as well as traditional civil rights, immigrants’ rights, and domestic vi-
olence NGOs that have joined the anti-trafficking movement, the availability of legal help
is very dependent on whether an exploited worker received certification by the federal gov-

(7 March 2001). (His case predated enactment of the TVPA, which criminalizes sex trafficking.) Reddy
reportedly paid the $2 million “within several days of being sentenced.” “Civil Lawsuit Settled in Reddy
Sex-Slave Case”, Berkeley Daily Planet (9 April 2004).

Legal aid organizations can also represent individuals in the pre-certification stage, but must cease repre-
sentation if the individual is undocumented and certification is denied. See LSC Program Letter 05-2.

Conversation with Legal Director Dan Werner, Workers’ Rights Law Center, March 2007.
Javier H. v. Garcia-Botello et al., Case No. 02-CV-523S (W.D.N.Y.).
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ernment as a victim of a severe form of trafficking. Although NGOs, unlike Legal Services
Corporation-funded aid organizations, are not barred from representing plaintiffs who have
been denied certification as a victim, a plaintiff’s uncertain immigration status and lack of
work authorization might make it logistically difficult to pursue a lawsuit. Most NGOs rep-
resenting immigrant victims of labour exploitation, however, are prepared to handle these
challenges.

Another reality of civil litigation in the US is that the costs of defending a lawsuit are quite
high. If a defendant has been both prosecuted criminally and sued civilly, he or she might
well be destitute at the conclusion of the legal proceedings. For example, in Ruiz v. Jackson,
the case brought by a domestic worker against her former employers, the defendants filed
for bankruptcy at the start of legal proceedings.*”®

Finally, one of the most significant obstacles is simply the passage of time. Complex lawsuits
often take years to reach a conclusion. Courts have over-crowded dockets and defence at-
torneys are often skilled at delaying tactics. As time passes and memories face, it becomes
more difficult for plaintiffs to meet their burden of proof. Such delays are especially frus-
trating and demoralizing for the plaintiffs themselves.

Concluding comments on compensation in criminal and civil cases

Since its enactment in December 2003, very few cases have been filed under the TVPRA.
Most legal representation on behalf of trafficking victims has focused on immigration ben-
efits. Many of the social service organizations that traditionally help victims do not consider
litigation as an avenue for recovery.

Civil lawyers would benefit from conferences or workshops on civil litigation on behalf of
trafficking victims, in order to share theories of liability, disseminate copies of complaints,
and discuss litigation strategies. A central clearinghouse for complaints and motions could
be established on the internet. Since the government funds many services for trafficking
victims and has promoted the work of Legal Services Corporation grantees on behalf of
trafficking victims, and since an HHS grant already was involved in funding the Civil Lit-
igation Manual, it would make sense for government support to extend to this important
area. Many of the theories that are associated with civil litigation on behalf of trafficking
victims could then be tested in court. Giving a higher profile to civil litigation might also
serve to entice private law firms to play a pro bono role, which is especially crucial in cases
with large numbers of victims.

Enforcement of restitution and civil judgments

There is a well-documented problem with collecting on court-ordered restitution for crime
victims generally. In a 2005 study of five financial fraud cases, the Government Accounta-

“Woman Forced Into Slavery Wins Jury Verdict Against California Couple”, Law Reporter (November
2004).
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bility Office (GAO) found that only about 7 per cent of court-ordered restitution had been
collected.””® The GAO further found that the Justice Department’s Financial Litigation Units
responsible for restitution collection were hampered by the long time intervals between
the criminal offence and the judgment and the fact that there were few “apparent negative
consequences to these offenders for not paying their restitution debts.”*”” The GAO had
earlier concluded that some factors contributing to the increase in outstanding criminal
debt—consisting of both criminal fines and restitution—was due to inadequate debt-collec-
tion processes.*”® The significant increase in outstanding criminal debt began in 1996, which
is the year that restitution became mandatory under the MVRA.**® Legislation is currently
pending in both the House and Senate to improve the collection of court-ordered criminal
debt and restitution.*®

There are no studies for the collection of restitution amounts owed to trafficking victims, but
anecdotal evidence suggests that trafficking victims may well encounter similar problems
in actually receiving court-ordered restitution or civil damages. When the Cadena victims
were awarded $1 million in restitution, one defence lawyer remarked, “It’s a fictitious award.
They [the Cadena family] don’t have anything anyway.”**" The victims in the Kil Soo Lee case
have yet to collect on either their civil damages or restitution order.

Now that mandatory restitution is a feature of trafficking prosecutions, it would be ex-
tremely beneficial to have a systematic way of tracking whether victims actually obtain
restitution.*” The Financial Litigation Units responsible for collecting restitution should
share information about recovery rates in trafficking cases. This information will be use-
ful because the actual collection rate should inform a prosecutor’s decision about whether
a plea agreement that involves the up-front payment of restitution to the victims is actual-

ly a better course of action. Sizeable restitution orders have been part of criminal pleas.*”

Court-Ordered Restitution Amounts Far Exceed Likely Collections for the Crime Victims in Selected
Financial Fraud Cases, GAO-05-8o0.

Ibid.

Actions Still Needed to Address Deficiencies in Justice’s Collection Processes, GAO-04-338 (March
2004).

Ibid. Non-federal restitution is restitution that is owed to private individuals, not the government.

H.R. 845, Criminal Restitution Improvement Act of 2007, introduced 6 February 2007, would, among oth-
er things, require courts to enter orders requiring immediate payment of full restitution, require courts
to enter protective orders to preserve assets available for restitution, and prohibit termination of proba-
tion for convicts with unsatisfied orders of restitution. S. 973, introduced 22 March 2007, contains similar
provisions.

Stephanie Smith, Women Smuggled into US, Forced into Prostitution, Try to Recoup $1 M, Palm Beach
Daily Business Review (8 April 1999).

Since victims may also recoup damages through a civil cause of action, it would also be useful to collect
information on the success of obtaining money awarded as damages. If the success rate is low, it might
persuade plaintiffs to enter into settlements. But because this process is outside the responsibility of the
U.S. government, it will depend on individual practitioners to gather and share information.

See Doe v. Reddy and United States v. Boehm; see also United States v. Ibrahim (defendant pled guilty to
forced labor, involuntary servitude, harbouring, and conspiracy, agreed as part of plea to pay $78,000 in
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Knowledge about restitution collection rates should also encourage prosecutors to seek
pre-indictment seizure of assets and to ensure that forfeited assets are available to victims
through the processes of remission and restoration.*** This will avoid the problem, noted
in the GAO study, of offenders transferring assets to family members or others or moving
them to foreign accounts.

Asset seizure

The TVPA provides for the criminal and civil forfeiture of any real or personal property that
facilitates a trafficking violation or that constitutes the proceeds of a trafficking violation.*®
Forfeiture is exclusively a tool of the government and forfeited assets become the property
of the government, but there are procedures to award such assets to victims.

In forfeiture proceedings, the court must determine whether the government has estab-
lished the requisite nexus between the property and the offence. Forfeiture allegations are
evaluated by the court under a “preponderance of the evidence” standard. Because forfeiture
is part of the penalty for the crime, it is impermissible without a conviction on the under-
lying substantive offence.

In most cases, property subject to seizure will remain in the possession of the defendant un-
til the court enters a preliminary order of forfeiture.**® However, the government may seek
a pre-trial restraining order, either upon the filing of an indictment charging a violation for
which forfeiture may be sought, or prior to the filing of such an indictment if the court de-
termines that there is a “substantial probability” that the government will prevail and that
failure to enter a forfeiture order would result in the property “being destroyed” or “removed
from the jurisdiction of the court” or otherwise rendered unavailable for forfeiture.*”” In
certain circumstances, a temporary restraining order may be entered without notice to the
parties or opportunity for a hearing.”**

Once property is forfeited, there are three procedures by which it can be transferred to crime
victims: (1) a petition for remission submitted by an individual victim to the Department of
Justice’s Asset Forfeiture and Money Laundering Section; (2) a petition for restoration sub-
mitted by the federal prosecutor on behalf of the victim; and (3) termination of forfeiture

restitution to victim before sentencing); United States v. Aronov (E.D. Mich. 2005) (agreed as part of plea
to restitution of at least $537,043).

Discussed in Section 5.8.5 (Asset seizure).
18 U.S.C. 1594(b). In addition, § 1594(c) contains civil forfeiture provisions.

Federal Rule of Criminal Procedure 32.3 governs criminal forfeiture. Rule 32.2(b) provides that a court
must enter a preliminary order of forfeiture as soon as practicable after a verdict or plea of guilty and that
the entry of the preliminary order authorizes the Attorney General to seize the specific property. After
seizure, an ancillary proceeding may be held to third party interests in the property.

21 U.S.C. § 853(e)(1)(B)(i).
21 U.S.C. § 853(e)(2).
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proceedings before the court enters a final order of forfeiture, with an order instead entered
in favour of the victim. **

In criminal prosecutions of trafficking defendants, asset forfeiture has been included as part
of plea agreements. For example, in United States v. Zavala and Ibanez, the couple pled
guilty to conspiring to commit forced labour as well as immigration violations. As part of
their plea, they agreed to forfeit their residence, valued at $220,000 (€162,499), as well as
$30,000 (€22,159) in cash. The lead defendant was also sentenced to fifteen years in prison.*"’
In United States v. Maksimenko, one defendant charged with conspiracy to commit slavery

511

pled guilty and agreed to forfeit more than $500,000 (€369,317) in proceeds.

Although it is government policy that forfeited assets be applied toward satisfaction of a res-
titution order in trafficking cases, the actual procedures of restoration and remission have

been little used.*” The reason for this is unknown. It may be that there have been sufficient
assets to satisfy a restitution order without conveying forfeited assets, that prosecutors ne-
glected to seize assets, or that defendants had no assets for either seizure or restitution. In

perhaps the first example of its kind, the prosecutors in Maksimenko obtained a civil forfei-
ture order for $570,000 and will submit a petition for restoration so that the forfeited funds

and property can be distributed to the victims.”*> On 25 June 2007, the lead defendant, Ale-
ksandr Maksimenko, was sentenced to 14 years in prison and $1.5 million in restitution for
his role as the ringleader in the conspiracy.’'* In its sentence, the court ordered that more

than $500,000 in cash seized from Maksimenko’s home and bank accounts as well as about

$30,000 worth of jewellery be used to satisfy a portion of the restitution order.

In addition to asset forfeiture, there are also procedures for private litigants to use to pre-
vent the dissipation of assets pending the conclusion of a civil case. These procedures are
governed by the laws of the individual 50 states. Most states have statutes that authorize pre-
judgment attachment when a plaintiff sues a defendant for money damages. However, states
limit prejudgment attachment to certain kinds of cases, such as contract claims only, and
others have restrictions based on the residency status of the defendant.”"> Assets located out-
side the state cannot be the subject of prejudgment attachment. As a result, there has been

“The term victim means a person who has incurred a pecuniary loss as a direct result of the commission
of the offense underlying a forfeiture.” 28 C.E.R. § 9.2(v).

“Suffolk County Woman Sentenced for Her Role in Forced Labor and Alien Smuggling Scheme”, United
States Attorney’s Office Press Release dated Nov. 9, 2005.

Attorney General’s Annual Report on U.S. Government Activities to Combat Trafficking in Persons at
19 (FY 2005).

Email from Asset Forfeiture Money Laundering Section, U.S. Department of Justice, 24 April 2007.
Email from AUSA Peter Ziedas dated 27 April 2006.

“Livonia Man Sentenced to 14 Years in Prison and $1.5 Million in Restitution for Forcing Eastern European
Women to Work at Detroit Area Strip Clubs”, United States Attorney’s Office Press Release, 25 June 2007.

See Rhonda Wasserman, Equity Renewed: Preliminary Injunctions to Secure Potential Money Judgments,
67 Wash. L. Rev. 257 (1992) (describing subject matter restrictions on attachment and limited geograph-
ic reach); Lars E. Johansson, The Mareva Injunction: A Remedy in the Pursuit of the Errant Defendant,
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very little use of prejudgment attachment procedures in civil litigation on behalf of traffick-
ing victims or workers’ rights litigation generally.

Assistance
Rights of all victims of crime

A crime victim has a number of statutory guarantees of his or her right to be heard, to be
kept informed, and to have his or her safety and security provided for. The Crime Victims’
Rights Act provides crime victims with certain specified rights and the means of enforcing
them. The Act provides that a crime victim has:

(1) The right to be reasonably protected from the accused.

(2) The right to reasonable, accurate, and timely notice of any public court proceed-
ing, or any parole proceeding, involving the crime or of any release or escape of the
accused.

(3) The right not to be excluded from any such public court proceeding, unless the
court, after receiving clear and convincing evidence, determines that testimony by
the victim would be materially altered if the victim heard other testimony at that
proceeding.

(4) The right to be reasonably heard at any public proceeding in the district court in-
volving release, plea, sentencing, or any parole proceeding.

(5) The reasonable right to confer with the attorney for the Government in the case.

(6) The right to full and timely restitution as provided in law.

(7) The right to proceedings free from unreasonable delay.

(8) The right to be treated with fairness and with respect for the victim’s dignity and
privacy.’'®

Victims must be informed by designated responsible officials—specifically law-enforce-
ment officers during the investigation stage and prosecutors once charges have been filed
— about these rights as well as places where they may receive emergency medical or social
services, the availability or restitution or other relief, including crime victim compensation
programmes, to which the victim may be entitled, and public and private programmes that
are available to provide counselling, treatment and other support.” Victims must also be no-
tified of legal protections and remedies (including protective orders) that are available to

prevent intimidation and harassment.*"’

Every employee of the Justice Department is required to undergo mandatory training on
victims’ rights. There are disciplinary sanctions, including suspension or termination of em-
ployment, for wilful or wanton failure to comply with provisions of federal law pertaining

31 U.C. Davis L. Rev. 1091 (1998) (describing reluctance of American courts to provide prejudgment relief
and “gap” in American prejudgment attachment laws).

18 U.S.C. § 3771(a) (“Rights of Crime Victims”).
42 U.S.C. § 10607(b) and (c) (Identification of Victims and Descriptions of Services).
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to the treatment of crime victims.*"® The Attorney General issued guidelines on the Justice
for All Act in May 2005.>"

Child victims

There are numerous special provisions relating to child victims and issues such as protec-
tion of privacy and identity. A court may appoint a guardian ad litem to protect the best
interests of a child who was the victim of or a witness to a crime involving abuse or exploita-
tion.**® A guardian ad litem is a legal guardian appointed for an incapacitated party, such as
a child. The Attorney General Guidelines also state that prosecutors should consider wheth-
er it would be appropriate to request the appointment of a guardian ad litem in any case in
which a child is a victim or witness to a crime.

In some trafficking cases with child victims, prosecutors’ offices have arranged long-term
shelter, counselling, schooling, and job training.

Rights of victims of trafficking

In addition to the general rights accorded all crime victims, discussed above, individuals
who have been certified as victims of a severe form of trafficking by the federal government
have certain rights. A “severe form of trafficking in persons” is statutorily defined as

(A) sex trafficking in which a commercial sex act is induced by force, fraud, or coercion, or
in which the person induced to perform such act has not attained 18 years of age; or (B) the
recruitment, harboring, transportation, provision, or obtaining of a person for labor or serv-
ices, through the use of force, fraud, or coercion for the purpose of subjection to involuntary
servitude, peonage, debt bondage, or slavery.**

Thus the certification process is a significant hurdle for exploited workers, particularly in
terms of legal status, work authorization, and access to legal services, although crime victims
who are not certified are still eligible for the standard victim benefits. Certified trafficking
victims are eligible for special services regardless of whether an indictment is eventual-
ly filed or whether any indictment that is filed includes trafficking charges. Some services,
however, may not be available to US citizen victims because they only pertain to immigra-
tion status. The services and rights fall into the following areas:

(1) Detention—To the extent practicable and allowed by law, victims of severe forms
of trafficking should not be formally detained.**

See 18 U.S.C. § 3771(f)(1) and (2)(C).

See Attorney General Guidelines for Victim and Witness Assistance at http://www.usdoj.gov/olp/final.
18 U.S.C. § 3509(h)(1).

22 U.S.C. § 7102(8).

See 28 C.ER. § 1100.31. See generally AG Guidelines at 68—72.
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(2) Information— Trafficking victims shall be provided with information about legal
services, immigration benefits, social-service organizations, victim compensation
and assistance programmes, restitution, and availability of medical services.***

(3) Interpreter Services— Trafficking victims shall have reasonable access to trans-
lation/interpreter services if they are not able to communicate in English or are
illiterate in their own language.**

(4) Immigration Benefits—If a victim is certified as a victim of a severe form of traf-
ficking and meets the other requirements specified below, he or she is eligible for
two forms of immigration relief: (1) continued presence®® and (2) T non-immigrant
status (commonly called the “T visa”).

+  “Continued presence” is a term of art for giving a trafficking victim temporary
legal status in the United States, even if that person entered illegally. Con-
tinued presence is granted to victims of severe forms of trafficking who are
potential witnesses in a criminal investigation or prosecution. When an indi-
vidual receives continued presence, he or she also receives work authorization.
Continued presence must be requested by a law-enforcement agent.

+ A T visa is a non-immigrant visa available to a victim of a severe form of
trafficking who has complied with reasonable requests for assistance in the
investigation or prosecution of trafficking and who would suffer extreme hard-
ship upon removal.**® After three years of continuous physical presence in the
United States in lawful T non-immigrant status, a T visa holder may apply for
permanent residence. To establish eligibility for adjustment of status to law-
ful permanent resident, the applicant must demonstrate that the applicant has
been a person of good moral character and either that he or she has complied
with any reasonable request for assistance in the investigation or prosecution
of acts of trafficking or that he or she would suffer extreme hardship involving
unusual and severe harm upon removal from the United States. An individu-
al victim may apply directly for a T visa and, after three years, for adjustment
of status T nonimmigrants and applicants for adjustment of status are eligi-
ble for employment authorization.

There is a cap of 5,000 noncitizens who may be granted T visas each year and a

cap of 5,000 T nonimmigrants who may be granted adjustment of status each year.

The numerical caps do not apply to eligible spouses, sons, daughters, siblings, or

parents of the victims. In the financial year (FY) 2005, there were 160 requests for

continued presence and 158 grants of continued presence. Also in FY 2005, 229 in-
dividuals applied for T visas and 112 applications were approved.””’

See 28 C.F.R. § 1100.33.
See 28 C.F.R. § 1100.33.
22 U.S.C. § 7105(c)(3).

Child victims are not required to comply with the law enforcement cooperation requirement, nor are adult
victims who are unable to assist due to psychological or physical trauma.
Attorney General’s Annual Report to Congress at 11—-12 (FY 2005). The Report notes that the high number

of denials for FY 2005 resulted from 170 denials of applicants “from one case in which it was determined
that the applicants were not victims of trafficking as defined in the TVPA statute.” The TVPA’s immigra-
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(5) Refugee-type Benefits—A victim of a severe form of trafficking is eligible for ben-
efits that each of the individual states makes available for refugees. Such benefits
typically include cash assistance, medical care, food stamps, and housing.***

(6) Legal Services Corporation—LSC is a private, non-profit corporation established
by Congress which funds legal aid programmes across the country to help poor
people. The TVPA required LSC to make legal assistance available to trafficking
victims regardless of immigration status. LSC grantees may assist victims with
seeking certification and other immigration benefits and may file civil suits on
their behalf. If a victim is ultimately denied certification, however, representa-
tion must cease. The TVPRA required LSC to make legal assistance available to
family members as well.**” In 2005, eleven LSC grantees assisted 141 trafficking
victims.**

The federal government, through the Department of Health and Human Services (HHS),
funds non-governmental organizations that provide direct services to trafficking victims as
well as organizations that provide training and technical expertise. (A federal grant partially
funded the manual Civil Litigation on Behalf of Victims of Human Trafficking.) Approxi-
mately $3.2 million was awarded to direct service grantees in 2005.>*' In addition, the Justice
Department’s Office of Victims of Crime funded 25 different direct service projects for vic-
tims in 2005, as well as a project that provided technical assistance to service organizations
and one that focused on building shelter capacity for trafficking victims.

All these benefits for trafficking victims depend on certification by the government as a vic-
tim of a severe form of trafficking. To obtain certification, a person must not only be a victim
of one of the statutorily defined offences but must also be “willing to assist in every reason-
able way in the investigation and prosecution” of the offence, and also have either applied
for a T visa or be a person whose “continued presence” is necessary for the prosecution.’**
Without certification, the undocumented victim has no legal right to remain in the Unit-
ed States and no authorization to work. (Note: Child victims are not required to co-operate

tion relief program has been the target of much criticism by anti-trafficking NGOs and commentators,
who point out that the twin requirements of being a victim of a “severe form of trafficking” and cooper-
ating with law enforcement fail to adequately protect all victims. See Note, Remedying the Injustices of
Human Trafficking Through Tort Law, 119 Harv L Rev 2574, 2581 (2006). Kathleen Kim & Kusia Hresh-
chyshyn, Human Trafficking Private Right of Action: Civil Rights for Trafficked Persons in the United
States, 16 Hastings Women’s L. J. 1, 14—15 (Winter 2004).

One NGO points out that these benefits, which vary by state, are fairly modest. “In California, for exam-
ple, victims receive refugee assistance for a period of eight months. This aid consists of $300 per month in
refugee cash assistance, $120 per month in food stamps, as well as access to medical care during this pe-
riod.” Hidden Slaves: Forced Labor in the United States, 23 Berkeley J. Int’l L. 47 at n. 83.

“The 2003 Reauthorization expands permissible representation by LSC grantees to include certain family
members of victims of trafficking.” LSC Program Letter 05-2 (6 October 2005).

Attorney General’s Annual Report to Congress at 10 (FY 2005).

Attorney General’s Annual Report to Congress at 7 (FY 2005). This does not include the amount award-
ed to organizations for street outreach in FY 2005. See id. At 37.

22 U.S.C. § 7102(E)(i).
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with law enforcement in order to receive a letter of eligibility from HHS, which allows them
to receive the same benefits and services made available through certification.)

The certification process thus presents two immediate and obvious obstacles. First, a per-
son may be an exploited and abused worker, unpaid or underpaid and severely mistreated,
and yet the conduct at issue does not rise to the level of a violation of one of the criminal
trafficking statutes. Second, a person may be too fearful of either law enforcement or the
trafficker to want to co-operate during the investigation and prosecution. Advocates have
pointed out that, “from the perspective of trafficked persons, the prosecutorial focus of the
law makes benefits contingent upon the prosecutorial process and therefore poses substan-

tial barriers to full recovery.”***

For victims of worker exploitation that does not rise to the level of a trafficking offence, there
will be no TVPA benefits, no stable residency status, and no legal support from a govern-
ment-funded legal aid organization. Borderline cases will fall through the cracks in such a
system. In the US, however, there are a number of organizations dedicated to workers’ and
immigrants’ rights, and such organizations have historically represented undocumented im-
migrant workers, sometimes achieving significant victories in court. The absence of benefits
under the TVPA regime does not necessarily mean that a worker cannot win compensato-
ry damages in a civil suit, but the challenges are clearly much greater.

Conclusions on the United States of America

The United States has a well-developed legal system providing for both criminal and civil
damages. In addition, state compensation boards reimburse all crime victims for the actu-
al out-of-pocket costs associated with the offence. A trafficking victim thus has at least the
opportunity to recover lost wages, through either criminal restitution or civil damages, and
compensation for emotional pain and suffering, as well as punitive damages to deter egre-
gious conduct. Although the private right of action created by the TVPRA is untested, civil
attorneys have already brought suit against traffickers using a variety of legal theories and
have won substantial judgements.

Now that there is a civil cause of action for trafficking violations, civil case law should sub-
stantially develop the contours of the rights protected by these criminal statutes. In an
analogous context, civil cases under the civil rights statute Deprivation of Rights*** con-
tributed to the development of law under the companion criminal statute Deprivation of
Rights Under Color of Law®** and courts readily draw examples from civil cases to inform
their understanding of criminal cases. Because civil practitioners may be more willing to
push the boundaries—both in terms of what constitutes forced labour or sex trafficking and

in terms of who is liable to the victim-plaintiff—civil cases may eventually expand areas of

Kathleen Kim and Kusia Hreshchyshyn, Human Trafficking Private Right of Action, 16 Hastings Wom-
en’s L.J. at 14.

42 U.S.C. § 1983. These lawsuits are commonly referred to as § 1983 suits.
18 U.S.C. § 242.
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criminal responsibility. In other words, a court in a criminal trafficking case may consider
the fact that a similar situation was the basis for a finding of liability under the civil traf-
ficking law. By analogy, the court may reason that what constitutes “trafficking” under civil
law also constitutes “trafficking” under criminal law. Because civil practitioners are often
less risk-adverse than government prosecutors, their lawsuits will help define the legal con-
cepts of trafficking.

Good practice in the United States of America

+  Restitution is mandatory for all victims of violent crimes and all victims of traffick-
ing offences, regardless of whether the trafficking offence meets the definition of a
crime of violence;

»  State compensation boards help crime victims with material losses, without re-
strictions based on citizenship or legal status and without any need for a defendant
to be identified or in custody. They also provide emergency funding;

+  On the administrative level, the Department of Labor monitors employers’ com-
pliance with workers’ rights statutes and can assess monetary penalties and obtain
back pay for workers. The Equal Employment Opportunity Commission performs
a similar function with respect to the civil rights statutes;

o There is an explicit civil cause of action under the TVPRA. Although the damag-
es provision is vague, it will presumably be informed by cases decided under FLSA
and civil rights laws that award compensatory damages for back pay and pain and
suffering as well as punitive damages, attorney’s fees and court costs. As case law
develops under the TVPRA, it will assist courts in evaluating criminal trafficking
prosecutions as well;

o The federal government funds the Legal Services Corporation, which in turn funds
a number of legal aid organizations that have helped trafficking victims;

+  Astrong victims’ rights movement and culture of respect for all crime victims ben-
efits trafficking victims. Although victims are not parties to criminal prosecutions,
they have statutory protections and rights;

+  Duties of responsible officials, including law-enforcement agents, prosecutors and
courts, towards victims may be enforced in court by victims, thus guaranteeing
that their rights are not disregarded;

+  Civil society is very active and NGOs have proliferated that provide services, in-
cluding legal representation, to trafficking victims. This means an increasing
number of civil claims are being filed against traffickers; and

+  The TVPA creates a visa regime that permits certified trafficking victims to have a
stable residency status, work authorization, and the opportunity to apply for per-
manent residency.






6. Conclusions and recommendations

The right to compensation mainly consists of the right to be paid compensation by the
wrongdoer, which presumes that the state must ensure legal and procedural mechanisms are
in place to pursue and enforce these claims. There is also an emerging norm that compensa-
tion should be paid by the state for victims of violent crime causing physical or psychological
injury. For some states (i.e. parties to ECVVC) this is a binding obligation. States are also
bound by the core labour standards of the ILO and are obliged to provide an effective rem-
edy for abuses of labour rights. Trafficked persons are also entitled to other ancillary rights
relating to protection and assistance which enables them to access remedies especially
compensation.

While all countries in the study have, at least, a criminal, civil or labour law procedure in
place that enables compensation claims to be pursued against traffickers/exploiters, few-
er have established state compensation schemes. The existing compensation mechanisms,
whether they envisage payment by the state or wrongdoer, still pose barriers to individu-
als claiming and receiving compensation awards. They are complex, expensive, and lengthy.
They have restrictive eligibility requirements and may not grant the full range of damages
claimed by victims. In addition the orders may not be paid nor be enforceable due to dif-
ficulties with enforcement or asset seizure provisions. Transnational co-operation and the
absence of rule of law can further contribute to the systems not functioning.

A particular problem relates to schemes that order the wrongdoer to pay damages as these
are rarely paid; very few trafficked persons have received compensation monies in all the
countries in this study.

State compensation ensures the claimant receives at least some payment even if it does not
cover all losses. State schemes therefore have potential for delivering justice so should be
established or improved by widening eligibility criteria. Given the budgetary constraints
of such schemes it is important to address whether they should cover all types of offences
or all types of losses. Restricting the types of offences would reduce the number of eligi-
ble victims and restricting the losses covered would reduce the amount received by each
successful claimant. Both would be less expensive than covering all the losses of all types
of victims.
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Trafficked persons are affected by specific factors inherent to their situation, which prevent
them accessing compensation even where compensation mechanisms work well. Problems
such as fear, language barriers, reluctance to contact authorities, feelings of humiliation and
insecurity about immigration status all need to be overcome. Furthermore, accessing reme-
dies requires knowledge and support. Information about justice measures and compensation
claims is essential and needs to be made available in creative ways so that trafficked persons
are aware of their rights. Independent legal aid and assistance will always have a positive im-
pact on a victim’s chances of securing a compensation award but needs to be available free
of charge and as early as possible after the victim comes into contact with authorities or a
support agency.

The situation of children remains largely unexplored in this report due to difficulties access-
ing detailed information. However, it is clear that the problems experienced by trafficked
persons are amplified in relation to child victims. For instance, legal procedures are more in-
timidating for children, advice is more greatly needed to enable them to understand the legal
system and their entitlements. There are also additional issues specifically relating to chil-
dren that need addressing at the national level such as the need for systems of social work
and guardianship to ensure that the grant and expenditure of any compensation money can
be monitored, including to ensure that children are protected from parents or guardians
who do not act in the child’s best interests.

In view of the fact that a small minority of trafficked persons claim compensation and even
fewer receive compensation payments, states must make more efforts to improve com-
pensation systems for the benefit of trafficked persons, in light of their international legal
obligations. There is no single model that will guarantee that compensation is made to all or
a majority of trafficked persons and there are numerous practical barriers which may prove
difficult to overcome. They should therefore ensure that a multiplicity of remedies is availa-
ble so that trafficked persons have some chance of success in making a claim.

It is possible for states to borrow the best attributes from some existing schemes in order
to establish or improve their own systems. However, states should do this within the devel-
opment of a comprehensive policy on compensating trafficked persons. This would involve
consultation with victims themselves and NGOs representing their interests. States should
explore measures to undertake systemic and legal reform in the areas of civil, criminal and
labour law so that access to justice is improved; provide legal aid for trafficked persons;
focus information and support services on trafficked persons; provide the possibility of
regularized status to trafficked persons for the duration of a claim; strengthen the powers
of labour inspectors and similar bodies to impose orders including the grant of compen-
sation; and explore non-litigious systems of negotiating compensation payments such as
mediation.

NGOs and trade unions should also continue to play an important role by assessing the
criminal, civil and labour rights in their countries and developing advocacy strategies to
improve access to compensation as well as providing assistance in mediation efforts. NGOs
working in the area of trafficking would benefit from networking with other groups working



6. Conclusions and recommendations 165

with victims of crime, migrants’ rights and workers’ rights among others. All of these groups
have useful perspectives on the theme of compensation for trafficked persons.

From this analysis of eight OSCE states, numerous recommendations and practical ideas for
improving implementation of the right to compensation have been identified, which should
be considered in the different national contexts.

Building a national victims’ rights culture

»  Establish a co-ordinated body for policy making and guidance on trafficked per-
sons’ rights/access to justice at national level.

+  Establish contacts with appropriate rights bodies in relevant countries of origin/
destination to facilitate rights of returning trafficked persons.

+  Provide accessible information regarding all types of compensation schemes avail-
able in countries of destination/origin.

+ In co-operation with victims’ groups and NGOs, focus on developing a victims’
rights policy, standards and services that account for the different needs of differ-
ent types of victim (e.g. children, migrants, undocumented workers, forced and
voluntary prostitutes, agricultural and sweatshop workers).

+  Provide information about trafficked persons’ rights and compensation schemes in
a clear and accessible format ideally translated into the languages common to mi-
grants and trafficked persons in that country and distribute this information in an
accessible manner and through outreach work.

+ Incorporate trafficked persons’ rights into criminal procedure and labour law
through amendments to all relevant laws e.g. criminal procedure laws, legal aid
laws, the powers and duties of law enforcement and labour inspectors, prosecutors
and judiciary.

» Incorporate good practice from other countries especially those with similar legal
traditions.

Evaluating and monitoring the right to compensation at national level

+  Undertake a systematic review of access to justice at national level including all
compensation mechanisms especially as they relate to trafficked persons.

o Regularly evaluate and monitor national compensation systems with a view to as-
sessing access for trafficked persons.

+  Regularly evaluate and monitor the execution of civil judgments and court orders
in criminal proceedings to improve efficiency and speed. Pay particular attention
to the needs of trafficked persons (i.e. to ensure they are not obliged to pursue en-
forcement measures themselves).

+  Where a state body has responsibility for co-ordinating issues relating to traffick-
ing in human beings ensure that statistics gathered on trafficking criminal cases
includes the following: whether a compensation claim was made, whether it was
granted, the amount of the award, whether it was paid, any steps to seize traffick-
er’s assets, and the length of time taken to carry out these steps.
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The state body should also gather the same categories of information regarding pri-
vate civil claims and their enforcement, claims awarded through state bodies such
as labour inspectorates and claims to state compensation schemes.

Ensure that the types of damages available under each compensation mechanism
are full and consistent and do not require the trafficked person to pursue more
than one remedy at one time in order to cover all their losses.

Law enforcement, lawyers, prosecutors and judiciary

Strengthen the legal obligations on police and prosecutors to provide information
about the right to compensation to trafficked persons in an appropriate language
and medium.

Provide training for all police, judges and prosecutors on trafficked persons rights
and their own role in realizing those rights (e.g. drafting claims for damages, gath-
ering evidence regarding damages, ensuring a claim is dealt with adequately in
proceedings).

Prepare practical guidance and tools for officials to use e.g. in the form of standard
information sheets or questionnaires to ease the implementation of these rights.
Integrate guidance to legal and other actors to ensure consistent application within
each profession and across professions. Avoid issuing too many guidance docu-
ments with unclear legal status. One core document entrenched with enforcement
powers is useful and focuses the minds of officials and victims alike.

Consider the merits of a specialized team of prosecutors focusing on trafficking
cases.

Within each prosecutor’s office establish a post specifically responsible for victim/
witness support (e.g. victim-witness co-ordinator in the US).

Develop ways of sharing information about legal developments and case law e.g. in
relation to damages calculations and within and across the professions (e.g. news-
letters, regular meetings of judges or bar associations).

In order to encourage crime reporting and redress for trafficked persons ensure
that individuals with irregular status who come forward to the police or prosecu-
tion service are not automatically referred to immigration services.

Lawyers should network more with NGOs and trade unions assisting trafficked
persons to work together to find creative solutions to seeking compensation.
Lawyers should be trained to use civil and labour law creatively when assisting
trafficked persons to ensure they maximize their claims e.g. train in jurispru-
dence and practice from other legal systems, borrow legal argumentation, use
creatively sourced evidence. Professional communities of lawyers (e.g. bar associ-
ations) should be pro-active in developing their knowledge of the law as it relates
to trafficked person’s rights and compensation both in countries of origin and
destination.

Lawyers should pool resources and share experiences on trafficking cases and
should offer their help free of charge where a trafficked person cannot finance the
costs.
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State compensation schemes

+  Ratify the European Convention on Action against Trafficking in Human Beings
and European Convention on Compensation to Victims of Violent Crime.

+  Establish a state-funded or subsidized compensation scheme.

+  Consider using confiscated criminal assets to contribute to the scheme.

+  Develop clear criteria as to what types of crime are eligible for compensation and
emphasize the application of these principles to the facts of the case rather than
the technical classification of the crime. (i.e. avoid a situation where the crime of
trafficking can be compensated but where prosecutors rarely prosecute trafficking
facts as trafficking).

+  Reconsider the nature of the crimes which are entitled to state compensation (e.g..
extend the eligibility beyond the requirement for physical violence which causes in-
jury and consider adding psychological violence instead) in order to cater for many
different manifestations of the crime of trafficking e.g. where a worker is physically
prevented from leaving a premises but has not experienced actual violence. Exist-
ing indicators developed to identify trafficked persons could be used to enable the
development of these criteria.

+  Relax character or residency requirements which preclude trafficked persons from
eligibility (e.g. irregular entry, irregular status).

+  Ensure all types of damages (moral and material) are available through the scheme
to trafficked persons.

+  Provide clear and transparent guidance on how damages are calculated and how
these compare with claims made in the civil setting.

+  Relax stringent criteria on the type and nature of evidence required from trafficked
persons to prove their losses. (The criteria could vary on the facts of their case.)

+  Ensure the deadline for submissions of applications is not unreasonably short (i.e.
a matter of months not days).

+  Review any requirement for the trafficked person’s ongoing co-operation with the
police in a criminal enquiry e.g. to actively consider “reasonable excuses” like fears
for security and the inadequacy of available protection measures.

+  Enable the state to pursue the wrongdoer in civil proceedings for recovery of the
damages.

+  Ensure emergency and interim payments can be made.

o Establish quick, streamlined and accessible procedures with an independent appeal
process.

»  Ensure applicants receive legal advice to enable them to draft their claim properly
and realise their losses fully.

«  Improve accessibility to trafficked person’s applying from abroad e.g. by paying spe-
cial attention to appropriate communication methods, provision of information in
different languages, etc.

+  Examine the relative merits of establishing a scheme specifically for trafficked
persons (and ensuring that the criminal assets seized from traffickers contrib-
ute to fund it).
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Examine the relative merits of establishing a state compensation scheme for wrongs
that are not classified as crimes e.g. state compensation to reimburse economic loss
to exploited workers.

Consider expanding existing schemes for crimes of violence to cover all categories
of loss and/or all categories of trafficking (including where non-violent).

Compensation in civil and criminal proceedings

Ensure compensation orders made in criminal proceedings are not humiliatingly
small and provide clear guidance as to how these are arrived at.

Ensure criminal compensation orders are efficiently enforced and take priority over
other payments such as fines.

Make sure the burden is not on the trafficked person to enforce a compensation
order/judgment.

Try to establish, as far as possible, the need for a trafficked person to participate
in only one set of legal proceedings e.g. by ensuring that all types of damages can
be awarded by all types of court. Where this is not possible try to ensure that civ-
il proceedings are accessible, speedy and streamlined and reduce all need for civil
plaintiffs to repeat oral testimony previously given in criminal proceedings.
Ensure free legal assistance and representation is available to assist in all legal pro-
ceedings relating to compensation/damages claims.

Ensure trafficked persons have procedural rights entrenched in law such as the
right to be represented in court, the right to present evidence to support their
claim, the right to be present at judgment.

Where appropriate train judges to identify the appropriate categorization of a traf-
ficked person as an injured party eligible to make a claim in the proceedings.
Provide clear guidelines and training for judges on how to assess damages claims.
Provide regular updates for them on legal developments and other case law to pro-
mote consistent practice.

Ensure that judge’s personal attitudes towards trafficked persons or personal no-
tion of what constitutes moral behaviour do not lead to inconsistent application of
guidelines to assess damages.

Reduce emphasis on the need for documentary evidence of losses and reform the
law to accept other forms of evidence including a greater preparedness to take into
account the testimony of the trafficked person.

Ensure judges always consider an application for compensation made in criminal
proceedings in the same depth that they consider the case against the accused and
provide written reasoning for the decision.

Ensure a trafficked person has the power to appeal a decision made on the merits
of their claim or the amount awarded.

Consider introducing novel damages concepts such as punitive damages or the right
to claim an amount equivalent to the unjust enrichment of a trafficker/exploiter.
Introduce compulsory victim impact statements in criminal proceedings.
Introduce mediation and alternative dispute resolution mechanisms to promote
negotiated settlements.
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Labour/employment rights

+  Enact and enforce legislation to implement international labour standards on
forced labour, child labour, discrimination, migrant workers, wages, working time
and health and safety and private employment agencies.

+  Ensure undocumented workers do not suffer discrimination in the enjoyment or
exercise of labour rights; in particular ensure that they have the right to a fair wage,
the right to compensation for work accidents, the right to organise, and the right
to defend these rights in labour courts.

+  Ensure that it is unlawful for employers to provide goods or services as an al-
ternative to wages and to make deductions from wages for goods and services
provided.

»  Ease the evidential burden for proving a work relationship with an exploitative
employer.

o Treat the intermediary and main user of services in sub-contracting employment
chains as jointly liable for compliance with labour laws to maximise protection to
trafficked persons.

+  Ease the evidential burden for proving claims e.g. by introducing simplified pro-
cedures to compensate persons for unpaid wages when exploitation is detected
resulting in automatic payments of penalties.

+  Ensure labour tribunals are not obliged to refer case names to immigration
services.

»  Ensure applicants receive free legal advice and assistance regarding the claim.

+  Support trade unions in raising awareness of labour rights and remedies among
groups vulnerable to trafficking and exploitation

+  Permit trade unions or other appropriate agencies to enforce employment laws in-
dependently of individual workers, where such persons are unable or unwilling to
do so, by representing such persons in proceedings.

o Train labour courts/tribunals on the legal standards on forced labour and traffick-
ing in human beings and familiarize them with the appropriate indicators to enable
them to identify a case.

+  Strengthen training of and provision of resources to labour inspectorates especial-
ly in sectors prone to exploitation.

»  Strengthen the powers of labour inspectors so they can order compensation and
have other penalties available to them e.g. the ability to revoke licences to operate.

+  Support multi-agency partnerships between trade unions, civil society and state
agencies with a labour protection mandate to monitor working conditions, provide
support and assistance to exploited persons and intervene in labour sectors prone
to exploitation.

»  Establish an independent complaints mechanism for migrant workers that can be
approached anonymously and without fear of referrals to immigration authorities
and expulsion.

+  Ensure that workers’ organizations and migrants’ rights groups are involved in pol-
icy making regarding reforms to labour laws and procedures.
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Enforcement and asset seizure

o Evaluate enforcement practice of court orders in civil and criminal cases and iden-
tify main challenges to enforcement.

+  Ensure enforcement agents are adequately trained and resourced.

. Establish and monitor co-ordination and communication between courts, proba-
tion, prisons, bailiffs and claimants (and other relevant agencies).

+  Ensure specialized advice is available to trafficked persons regarding enforcement
and support where they have to deal with the matter themselves.

+  Consider criminal sanctions for non-payment of orders made in criminal cases.

+  Ensure payment of orders by instalment is possible.

+  Asset confiscation should be linked to the payment of damages i.e. it should be le-
gally possible to reserve assets for payment of criminal and civil orders.

+  Ensure victims of crime take high priority in the list of “creditors” for criminal
assets.

+  Establish specialist police and prosecutors responsible for asset seizure who can be
used in trafficking cases.

. Establish powers to freeze, seize and confiscate assets in criminal and civil cases
as early as possible in the proceedings while respecting human rights.

+  Establish effective ways of tracing assets through money laundering regulations, ef-
fective banking laws, property registration, etc.

Right to information and assistance (see also “Building a national victim’s rights culture”
above)

+  Incriminal proceedings free and specialized legal assistance should be available to
all victims regardless of their status in criminal proceedings. Such lawyers should
be remunerated at a rate equal to that of defendant’s lawyers and be given equal
status.

o  Free legal assistance should be available to trafficked persons seeking advice
about their rights and representation in negotiations and making claims for
compensation.

+  Provide training for lawyers to work as victim advocates to ensure they are familiar
with national and international victim’s rights laws; capable of drafting damages
claims and civil suits; forming arguments for damages for unusual types of loss;
can collect evidence to support claims; encourage asset seizure in criminal cases
or freezing of assets in civil cases.

o  Ensure state funding for NGOs that can provide advice, support and legal
services.

»  Ensure the availability of a residence permit for trafficked persons at minimum for
the duration of a compensation claim and support services providing a secure en-
vironment for trafficked persons.

+  Waive administration fees for making applications for compensation.
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Role of NGOs

+  NGOs should extend their networks to include different organizations (e.g. traf-
ficking, victims of crime, migrant labour support groups) to share information and
practice regarding obtaining compensation through different routes.

+  NGOs could develop their role in organizing collective actions by trafficked per-
sons with a view to achieving settlements such as the payment of compensation
and rectifying other labour rights abuses such as health and safety standards.

+  Trafficking NGOs should establish legal support for trafficked persons of all kinds
of exploitation and should not restrict themselves to other forms of support e.g.
psycho-social, medical, shelter, etc. Alternatively they should establish close work-
ing relationships with other organizations or lawyer who can provide this service.

+  Monitor and report on compensation issues and related victims’ rights.

Role of IGOs

+  Monitor and evaluate implementation of existing standards and make reports eas-
ily accessible to the public.

+  Take pro-active steps to promote trafficked persons rights.

+ Incorporate an analysis of victims’ rights and compensation issues in trial-moni-
toring exercises.

+  Bring together practitioners from different countries to compare experiences and
share good practices e.g. victim-witness co-ordinators from the US, NGOs from
the US or France that have been active in pursuing civil claims for trafficking
clients.

Further research required

+  Labour-law issues as they affect trafficked persons including practice in claiming
unpaid or underpaid wages, unfair dismissal, discrimination, loss of holiday and
sick pay entitlements and information on cases brought in labour law by exploited
migrant workers.

+  Detailed information on asset seizure and confiscation in both civil and criminal
cases.

+  Information about whether existing compensation orders and civil judgments have
been enforced and paid to the trafficked persons.

+  The specific challenges of children (under 18) accessing compensation claims for
trafficking and an analysis of what happens to their compensation monies.






Annexes: International standards and obligations

ANNEX I: INTERNATIONAL LEGALLY BINDING DOCUMENTS
UNTOC and Trafficking Protocol

The United Nations Convention Against Transnational Organized Crime*** (UNTOC) is
applicable only in cases of serious, transnational crime.*”” It has been ratified by 134 states
including all of the states focused on in this study and therefore sets a binding standard
regarding the issues it deals with.**® It contains two provisions relating to compensation.
Firstly, within Article 25, which deals with “assistance to and protection of victims”, it states
that:

2. Each State Party shall establish appropriate procedures to provide access to com-
pensation and restitution for victims of offences covered by this Convention.

And that states parties should:

enable the views and concerns of victims to be presented and considered at appro-
priate stages of criminal proceedings.>*’

In cases of trafficking in human beings the Convention should be read together with its
Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and
Children, supplementing the United Nations Convention Against Transnational Organized

) 540
)

Crime (Trafficking Protocol),”*® which contains further provisions in relation to victims of

trafficking in human beings. These Conventions regulate trafficking that is being treated as

Adopted 15 November 2000, entry into force 29 September 2003.
As limited by Arts.2, 3, 5, 6, 8 of same Convention.

On 17 July 2007.

Art. 25(3)

Adopted 15 November 2000, entry into force 29 September 2003. Ratified by all countries subject to this
study.
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a crime i.e. where the case has come to the attention of law-enforcement agencies and been
classified as such:

Article 6 ...

(2) Each State Party shall ensure that its domestic legal or administrative system
contains measures that provide to victims of trafficking in persons, in appropriate
cases:

(a) Information on relevant court and administrative proceedings;...

(6). “Each State Party shall ensure that its domestic legal system contains that of-
fer victims of trafficking in persons the possibility of obtaining compensation for
damage suffered.

The interpretative notes for the Protocol indicate this provision should apply in the desti-
nation state and also the country of origin of the victim.**' UNTOC establishes a slightly
stronger obligation on states to establish procedures for compensation in cases of transna-
tional organized trafficking than the Protocol does for trafficking cases that do not have
this dimension. This is helpful because of the general emphasis of UNTOC on international
legal co-operation on all issues it covers. However, neither is specific about the type of com-
pensation mechanism, the type of damages to which the victim should be entitled or the
envisaged source of the compensation. The UNODC Legislative Guide which aims “to assist
States seeking to ratify or implement” the Convention and its Protocols states that:

The Protocol does not specify any potential source of compensation, which means
that any or all of the following general options would suffice to meet the require-
ment of the Protocol:

(a) Provisions allowing victims to sue offenders or others under statutory or com-
mon-law torts for civil damages;

(b) Provisions allowing criminal courts to award criminal damages (that is, to order
that compensation be paid by offenders to victims) or to impose orders for com-
pensation or restitution against persons convicted of offences;

(c) Provisions establishing dedicated funds or schemes whereby victims can claim
compensation from the State for injuries or damages suffered as a result of a crim-
inal offence.***

It appears that the mere existence of the possibility to pursue a civil suit (whether independ-
ent or appended to criminal proceedings) against a wrongdoer would be sufficient to meet
the requirements of UNTOC and the Protocol. The only indication as to exactly what kind of

A/55/383/Add.1 Interpretative notes for the official records (travaux préparatoires) of the negotiation
of the United Nations Convention against Transnational Organized Crime and the Protocols thereto
http://www.unodc.org/pdf/crime/final_instruments/383ale.pdf, p.13.

UNODC Part Two Legislative Guide for the implementation of the Protocol to prevent, suppress and
punish trafficking in persons, especially women and children, supplementing the United Nations Con-
vention Against Transnational Organized Crime, pp 285—286, http://www.unodc.org/pdf/crime/
legislative_guides/03%20Legislative%20guide_Trafficking%20in%20Persons%20Protocol.pdf.
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damages the victim is entitled to can be traced in the Convention, which states that access to
compensation and restitution is required in cases of serious, transnational crime. However,
the use of the concept of “restitution” is not commented on by the drafters or by the UNODC
guide so it is not clear whether it carries legal significance. As mentioned previously, the
term restitution has a variety of meanings including simply compensation (see section 1.3).
One can therefore assume that cases which are identified as trafficking within criminal
procedure are entitled to claim full damages for all types of losses including unpaid wages.

The question remains whether the mere existence of a civil legal system or state-funded com-
pensation scheme can, in practice, truly “offer the possibility” of compensation to trafficking

victims as required by UNTOC and the Trafficking Protocol without certain ancillary rights

being implemented, e.g. the right to information (see Art 6(2)(a) Trafficking Protocol above)

and the right to legal advice and assistance. A recent extensive UK study on access to civ-
il justice demonstrated that individuals taking civil action with legal advice obtained better

resolutions than those without, that those who were legally represented before a court were

more likely to meet their objectives than those who were not, and that those who were actu-
ally granted legal aid to pay their lawyer for this work fared even better again.**’ This study
takes the position that the possibility to claim compensation does not exist solely because

of the existence e.g. of a civil, criminal or labour law framework but only when the compen-
sation mechanism is complemented by effective information and free or subsidized legal

advice and representation for trafficking victims.***

The psychological and physical needs of trafficking victims are of paramount concern in the
course of legal procedures especially if they have been recently identified. The existence of
medical help, counselling, shelter and a regularized immigration status will all contribute to
enabling the victim achieve the security needed to be an active participant in legal proceed-
ings (whether as a witness or claimant/plaintiff). These rights are not the focus of this study
but are mentioned here to remind the reader that a legislative procedure and legal services
are only one part of a wider package necessary to make compensation a realistic possibility
for victims of trafficking as required by UNTOC and the Trafficking Protocol.

International Labour Organization standards

The ILO standards on forced labour®*® have also been widely ratified by OSCE participating
States®*® and deal with issues relating to relevant labour rights which should be justiciable
at the national level in cases of this type of labour exploitation. Where the ILO conventions
have not been ratified, the 1998 ILO Declaration on Fundamental principles and Rights

“Causes of Action: Civil Law and Social Justice” Prof. P. Pleasence, Legal Services Research Centre, 23 March
2006. Summary available at: http://www.lsrc.org.uk/publications/summary2006english.pdf.

See rationale in ECHR case Golder v UK, 21 Feb 1975. Further discussed below under the European Con-
vention against trafficking in human beings.

ILO Convention 29 of 1930 and 105 of 1957. Each ratified by over 160 states.

With the exception that the US has not ratified C29 the countries in this study are parties to these
conventions.
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At Work and its Follow-up binds the ILO member States to certain core principles, which
include a prohibition on forced labour, child labour and discrimination. The ILO Forced
Labour Convention 1930 does not deal directly with compensation. However, in the recent
general survey on its implementation issued by the ILO Committee of Experts the follow-
ing commentary was issued in relation to Article 25, which deals with penalties for forced
labour:

Where a form of forced labour is found to exist, those responsible must be ef-
fectively punished in accordance with the penal sanctions established by the law.
The State has to ensure that the victims of such practices are able to complain to
the competent authorities, have access to justice and obtain compensation for the
harm they have suffered.*

In relation to forced labour and trafficking in persons, the ILO states that the existence of
civil, administrative and labour law remedies is critical (alongside criminal remedies) and
that workers will often require assistance to bring claims. In particular states are asked to
use their administrative legal system to protect foreign workers and provide them with rem-
edies against exploiters.***

The ILO conventions on migrant workers™’ set standards to ensure migrants are not de-
prived of their rights regarding work they have performed. These standards are relevant to
claims by exploited migrant labourers in civil or labour law for unpaid or underpaid wages
and other loss and damage arising from abuse of employment law standards (e.g. health and
safety at work, deprivation of holidays, excessive hours, etc).”* In relation to irregular work-
ers Art 9(1) of Convention 143 aims “to ensure that illegally employed migrant workers are
not deprived of their rights in respect of the work actually performed” and that they should
be accorded the same rights as regularly admitted and employed migrants.>* The Interna-
tional Convention on the Protection of the Rights of All Migrant Workers and Members of
Their Families® provides similar obligations on states parties at Art.25(3). Unfortunately
these conventions are not so widely ratified which means that many states are not bound by
these provisions. Some countries had even informed the ILO Committee that:

See ILO Forced Labour Survey 2007, p. 75, para. 139 Available at: http://www.ilo.org/public/english/
standards/relm/ilc/ilc96/pdf/rep-iii-1b.pdf. See also Committee comments on Japanese “comfort
women” where the compensation issue was raised (p. 195 2007 report, pp. 141-142) and also in relation to
Brazil, p. 142.

Human Trafficking and Forced Labour Exploitation, Guidance for Legislation and Law Enforcement
(ILO Special Programme to Combat Forced Labour, 2005), pp. 26—29.

Migration for Employment Convention (1949) No.97 and the Migrant Workers (Supplementary Provisions)
Convention (1975) No. 143.

For a comprehensive overview of the rights of undocumented migrants see Undocumented Migrants have
rights: an overview of the international human rights framework, (PICUM, March 2007).

Migrant Labour survey of ILO Committee of Experts, 1999, paras. 302 & 303.
Adopted by General Assembly resolution 45/158 of 18 December 1990, Entry into force on 1 July 2003.
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violation of the legal provisions on the employment of foreigners results in the nul-
lity of the contract of employment so that the worker has no contractual basis on
which to claim, inter alia, unpaid remuneration.**®

The labour rights of trafficked persons who are legally present and working in a country
are therefore stronger than those relating to irregular migrants. This means that trafficked
persons who unintentionally (through force, threats, deceit, or coercion) find themselves
working irregularly often have no basis for labour law claims relating e.g. to unpaid remu-
neration unless states have specifically taken the step of ensuring they enjoy the same rights
as regular migrants and that their contracts will be recognized by the courts. The weakness-
es in the protection of the status of irregular migrant workers has been recognized by the
ILO and dealt with in a 2004 International Labour Conference resolution concerning a fair
deal for migrant workers in a global economy,”** which states that:

As part of the broader commitment to promoting decent work, the ILO and its
constituents agree on the desirability of maximizing the benefits to all that can
flow from: (i) promoting policies that give priority to economic growth and em-
ployment; and (ii) encouraging regular labour migration. It is recognized that
this goal requires a commitment to adopt national policies aimed at equal treat-
ment of migrant workers with nationals in respect of national labour laws and
access to applicable social protections, combating the exploitation often associat-
ed with migrants in irregular status, and the promotion of basic human rights for
all migrants.

The application of the International Covenant on Economic, Social and Cultural Rights is
also relevant in this context:

Art. 7: The States Parties to the present Covenant recognize the right of every-
one to the enjoyment of just and favourable conditions of work which ensure, in

particular:

(a) Remuneration which provides all workers, as a minimum, with:

(i) Fair wages and equal remuneration for work of equal value without distinction

of any kind, in particular women being guaranteed conditions of work not inferi-
or to those enjoyed by men, with equal pay for equal work;

(ii) A decent living for themselves and their families in accordance with the provi-
sions of the present Covenant;

(b) Safe and healthy working conditions;

(c) Equal opportunity for everyone to be promoted in his employment to an appro-
priate higher level, subject to no considerations other than those of seniority and

competence;

(d) Rest, leisure and reasonable limitation of working hours and periodic holidays

with pay, as well as remuneration for public holidays.

°%% Migrant Labour survey of ILO Committee of Experts, 1999, para. 305.
% http://www.un.org/esa/population/meetings/thirdcoord2004/ILC_2004_Resolution.pdf.
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Other relevant ILO standards include C.95 on Protection of Wages®® and C.181 on Private
Employment Agencies.’*® C.95 regulates a number of areas highly relevant to trafficking vic-
tims, i.e. wages should be paid regularly, in full, directly to the worker, without unreasonable
deductions or conditions as to how they should be spent, and there should be no deduc-
tions to pay an intermediary. The regulation of deductions specifically aims to safeguard
“the maintenance of the worker and his family.”**” Art.15 obliges states parties to ensure the
existence of “adequate penalties and other appropriate remedies” for violations of the laws
which implement these provisions. “Appropriate remedies” would include rights in civil or
labour law and/or to negotiate a settlement via a trade union or similar representative. C.181
details protections for workers and job seekers who are dealing with private employment
agencies and contains numerous provisions aimed at regulating such agencies to prevent
abuses. The rights deriving from this convention include the prohibition on discrimination
by such agencies (Art.5), the prohibition on the need to pay fees to such agencies (Art. 7) and
the requirement for the state to take action to regulate agencies that recruit migrant work-
ers, especially those engaged in fraud (Art.8). Art.14 (3) provides that “adequate remedies”
should be in place for violations of the rights in this convention.

The ILO standards on forced labour, migrants, wages and private agencies all reinforce
numerous labour rights relevant to the trafficked person, as well as the right to a remedy
including compensation for those subject to abuses of these rights. The ratification and ef-
fective implementation of these conventions is necessary to protect trafficked people by
improving their labour rights and to improve access to compensation through enforcing
these rights. The emphasis on the right to a remedy in these documents reinforces the right
to compensation in international law especially for victims of labour exploitation.

%% Adopted 1]July 1949 and entry into force 24 September 1952. Ratified by 95 countries, of which 28 are OSCE
participating States. (17 July 2007).

*%¢ Adopted 19 June 1997 and entry into force 10 May 2000. Ratfied by 20 countries, 13 of which are OSCE par-
ticipating States (17 July 2007).

%57 Parai.1 ILO Recommendation Ro85 concerning the Protection of Wages.
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ANNEX II!: INTERNATIONAL POLITICALLY BINDING DOCUMENTS

Numerous relevant politically binding documents (“soft law standards”) have emanated
from the UN system. Notably the Declaration of Basic Principles of Justice for Victims of
Crime and Abuse of Power,”*® which states that restitution and compensation should be
available to a crime victim:

Restitution.

8. Offenders or third parties responsible for their behaviour should, where appropri-
ate, make fair restitution to victims, their families or dependants. Such restitution
should include the return of property or payment for the harm or loss suffered, re-
imbursement of expenses incurred as a result of the victimization, the provision of
services and the restoration of rights.

9. Governments should review their practices, regulations and laws to consider
restitution as an available sentencing option in criminal cases, in addition to oth-
er criminal sanctions.

10. In cases of substantial harm to the environment, restitution, if ordered, should
include, as far as possible, restoration of the environment, reconstruction of
the infrastructure, replacement of community facilities and reimbursement of
the expenses of relocation, whenever such harm results in the dislocation of a
community.....

Compensation

12. When compensation is not fully available from the offender or other sources,

States should endeavour to provide financial compensation to:

(a) Victims who have sustained significant bodily injury or impairment of physical

or mental health as a result of serious crimes;

(b) The family, in particular dependants of persons who have died or become phys-

ically or mentally incapacitated as a result of such victimization.

13. The establishment, strengthening and expansion of national funds for compen-

sation to victims should be encouraged. Where appropriate, other funds may also

be established for this purpose, including in those cases where the State of which

the victim is a national is not in a position to compensate the victim for the harm.
The Declaration essentially places the main burden on the offender to make “restitution”
to the victim, and where this fails the state should step in to pay “compensation” but only
in cases of serious crime and serious injury.”® This acknowledgement of a limited right to
state-funded compensation is repeated in the Council of Europe and European Union stand-
ards (see below). Interestingly it was not picked up in the Trafficking Protocol even though
it was assumed that trafficking is necessarily a serious crime. Another interesting outcome

Adopted by the GA Res 40/34 of 29 November 1985.

The difference between the concepts of restitution and compensation is not made clear except with ref-
erence to the source of the payment. Some detail is provided regarding restitution but the concept is not
significantly different from compensation in other settings.
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here is that restitution (from the offender) possibilities should be considered as a penalty
in all criminal cases and should not be confined to the possibility of making a civil claim.
However, it is clear this Declaration cannot be relied upon to support calls for state-funded
compensation in all trafficking cases, but only where serious injury or impairment of phys-
ical or mental health has taken place.

Also importantly, the Declaration contains provisions obliging other assistance that should
be provided to victims including information on their rights to redress and assistance
throughout the proceedings.**’

A helpful differentiation between rights to compensation and restitution exists in the Ba-
sic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations of International Hu-
manitarian Law:**'

Para 19 Restitution should, whenever possible, restore the victim to the original

situation before the gross violations of international human rights law or serious

violations of international humanitarian law occurred. Restitution includes, as ap-
propriate: restoration of liberty, enjoyment of human rights, identity, family life

and citizenship, return to one’s place of residence, restoration of employment and

return of property.

Para 20. Compensation should be provided for any economically assessable damage,
as appropriate and proportional to the gravity of the violation and the circum-
stances of each case, resulting from gross violations of international human rights

law and serious violations of international humanitarian law, such as:

(a) Physical or mental harm;

(b) Lost opportunities, including employment, education and social benefits;

(c) Material damages and loss of earnings, including loss of earning potential;

(d) Moral damage;

(e) Costs required for legal or expert assistance, medicine and medical services, and

psychological and social services

This document applies only to a limited scope of trafficking victims who may have a human
rights case or a case that amounts to a violation of humanitarian law, e.g. where state actors
take advantage of their position to be systematically responsible for trafficking in persons,
or where trafficking of civilians occurs during an armed conflict. Also, it provides some de-
tail about the types of damage that it envisages being compensated, which include not only
material (or pecuniary) but moral damages (i.e. non-economically quantifiable losses such
as pain and suffering, loss of reputation, emotional distress). The envisaged source of com-
pensation in all cases is the state given the inherent state responsibility for human rights
violations. These types of cases have not been dealt with in this report.

6% Paras 4,5 & 6
*$! UN General Assembly resolution 60/147 of 16 December 200s.
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The UN Guidelines on Justice for Child Victims and Witnesses of Crime** focus on giving a
child friendly approach to the granting of “reparations”, emphasizing that proceedings should
be accessible and where possible dealt with simultaneous to a criminal case. The guidelines also
take steps to delineate the types of awards that a child should receive focusing on material costs:

L The right to reparation

36. Child victims and witnesses should, wherever possible, receive reparation in
order to achieve full redress, reintegration and recovery. Procedures for obtaining
and enforcing reparation should be readily accessible and child-sensitive.

37. Provided the proceedings are child-sensitive and respect the present guidelines,
combined criminal and reparations proceedings should be encouraged, together
with informal and community justice procedures such as restorative justice.

38. Reparation may include restitution from the offender ordered in the criminal
court, aid from victim compensation programmes administered by the State and
damages ordered to be paid in civil proceedings. Where possible, costs of social
and educational reintegration, medical treatment, mental health care and legal
services should be addressed. Procedures should be instituted to ensure automat-
ic enforcement of reparation orders and payment of reparation before fines.

The UNICEF Reference Guide on Protecting the Rights of Child Victims of Trafficking in Europe,
based on the Guidelines for Protection of the Rights of Child Victims of Trafficking, reiterates the
requirement to provide information and assistance to child victim and provides an extensive list
of types of damages and loss that should be compensated including material and moral damages

(including for lost opportunities such as education) and regardless of the nature of the work.***

The UNHCHR Recommended Principles and Guidelines on Human Rights and Human
Trafficking®®* connects the issue of asset recovery from criminals and compensation to
trafficked victims.>*® This theme is picked up by the OSCE (see below). It also calls for chil-
dren’s interests to be protected during compensation procedures.**® Guideline 9 connects
the victim’s right to a remedy (including compensation) to “the availability of legal and other
material assistance” as well as accessible information and the right to remain in the coun-
try while legal proceedings are ongoing.

In cases where trafficking amounts to gender-based violence, other soft-law standards apply
to reinforce the right to compensation, obliging states to establish compensation mecha-

nisms that are accessible to female victims.*®’

ECOSOC 2004/27.
Prepared by Mike Dottridge for UNICEF Regional Office for CEE/CIS, 2006 pp. 99—101.

Report of the United Nations High Commissioner for Human Rights to the Economic and Social Council,
E/2002/68/Add.1, ECOSOC, 20 May 2002.

Ibid., Guideline 4.
Ibid., Guideline 8.

“A number of relevant human rights standards and treaties dealing with violence against women also stress
the importance of compensation:
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ANNEX III: REGIONAL LEGALLY BINDING DOCUMENTS (FOR STATES PARTIES)
Council of Europe

The Council of Europe Convention on Action against Trafficking in Human Beings®*® (Eu-
ropean Convention against Trafficking) entered into force on 1 February 2008. It has so far
been ratified by 17 states and signed by 21 others.>” Therefore it does not yet therefore have
binding power but is likely to become a stronger standard over the course of the next sev-
eral years. The 17 parties are all participating States of the OSCE states (the Convention is
open to non-members of the Council of Europe.)

The Convention deals with issues of “compensation and legal redress” at article 15 and con-
nects the right to a remedy squarely with ancillary rights such as: the right to information
about remedies in a language they understand, legal assistance and legal aid (although not
the automatic right to free legal aid), and residence permit for the duration of the proceed-
ings.””® Crucially for this study it states that:

3) Each Party shall provide, in its internal law, for the right of victims to compen-
sation from the perpetrators.

4) Each Party shall adopt such legislative or other measures as may be necessary to
guarantee compensation for victims in accordance with the conditions under its
internal law, for instance through the establishment of a fund for victim compen-
sation or measures or programmes aimed at social assistance and social integration
of victims, which could be funded by the assets resulting from the application of
measures provided in Article 23.

The language of the obligation to provide access to compensation appears to be stronger
than the Trafficking Protocol. However, the right remains a right to obtain compensation
from the wrongdoer and insofar as state-funded compensation shall be provided, it is limit-

— Para 10c UN General Assembly Resolution 52/86 (Crime prevention and criminal justice measures to
eliminate violence against women: Model Strategies and Practical Measures on the Elimination of Vi-
olence against Women in the Field of Crime Prevention and Criminal Justice) urges Member States to
ensure that women subjected to violence receive redress, including the right to seek restitution or com-
pensation from the offenders or the State.78

— UN General Recommendation No. 19 of the UN Committee on the Elimination of Discrimination
against Women in 1992 acknowledges that “states may be responsible for private acts if they fail to act
with due diligence to ... provide compensation.”

— The Beijing Platform for Action, adopted by the Fourth UN World Conference on Women in 1995(118)
Para 124 (d) states that governments should “take measures to ensure the protection of women subject-
ed to violence, access to just and effective remedies, including compensation and indemnification and
healing of victims.” Solicitors International Human Rights Law Group, see UK country profile.

Adopted 16/5/2005, will enter into force 1st February 2008.

As of 18 April 2008. see http://www.coe.int/t/DG2/TRAFFICKING/campaign/default_en.asp for
update.

See explanatory report paras 192 -196.
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ed by “conditions under internal law”. The Council of Europe explanatory report states that

“The purpose of this article is to ensure that victims of trafficking in human beings are com-
pensated for damage suffered.” *”' Helpfully, it is envisaged that the right consists of a civil
claim against the trafficker covering “both material injury (such as the cost of medical treat-
ment) and non-material damage (the suffering experienced).”””* The logistical difficulties in
suing a trafficker are acknowledged.

The Council of Europe also suggests that funds of criminal assets could be used to fund a
state scheme (and confusingly mixes this with a state scheme to support victims generally
rather than a focus on individual compensation) with its main emphasis on the standards
of the European Convention on the Compensation of Victims of Violent Crimes*”* (ECCV-
VC) as a model.*” Significantly therefore the European Convention against Trafficking does
not state that all victims of trafficking have a right to compensation from the state but that
the state should establish a fund, which can be limited in terms of the “legal basis for com-
pensation, the administrative framework and the operational arrangements” by internal law
or by the standards set out in the ECCVVC. This limits the requirement that the State pay
compensation to cases of “serious bodily injury or impairment of health directly attributa-

ble to an intentional crime of violence.”*”

In relation to the ancillary rights, the explanatory report states that “It is of paramount im-
portance that (victims) be told about any procedures they can use to obtain compensation”
and about their rights to residence permits to enable them to stay in country to pursue their
claim. It also states that this should happen “as from their first contact with the competent
authorities.”””® While the right to free legal aid is not entrenched in this convention, states
parties are reminded in the Explanatory Memorandum that the European Court of Hu-
man Rights has held that in certain civil cases there is a right to free legal assistance under
Art. 6(1) European Convention on Human Rights.

The Court’s position is that it must be ascertained whether appearance before a court with-
out the assistance of a lawyer would be effective in the sense that the person concerned
would be able to present their case properly and satisfactorily.

In the case of Golder v UK the ECtHR took into account the complexity of the proceedings
and the emotional nature of the situation in deciding whether a person could represent their
own case. If not, they decided that s/he should be granted free legal assistance in the inter-

Explanatory Report—Action against Trafficking in Human Beings, 16.V.2005 p. 52.
Para 197.

European Convention on the Compensation of Victims of Violent Crimes [ETS No.116]
http://conventions.coe.int/Treaty/en/Treaties/Word/116.doc

Paras 198-199.
Art 2(1).
Pages 52—53.
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ests of justice.””” Thus the right to information about compensation and free legal assistance
is more strongly emphasized for states parties bound by this document than any other.

The ECCVVC®” envisages a state-funded compensation scheme which, at minimum, com-
pensates nationals and permanent residents>” of the state party who are victims of “serious
bodily injury or impairment of health directly attributable to an intentional crime of
violence.”*** While not all OSCE or EU States are parties to this convention it is regarded
as the core European standard on state-funded compensation schemes. The commentary
to the Convention suggests that the definition of injury can extend to injuries caused by
psychological violence and that the term health “may” refer to mental health.>®" The com-
pensation should be available even where the offender is not prosecuted or punished” and
should cover at minimum: loss of earnings, medical, hospital and funeral costs, and main-
tenance for dependants.** The commentary mentions that moral damages such as pain and
suffering, loss of expectation of life as well as additional expenses caused by resulting disa-
blement are not compulsory but subject to national policy and legislation. Importantly, there
are the following allowable limitations on the eligibility of the claimant related to their char-
acter and antecedents:

1. Compensation may be reduced or refused on account of the victim’s or the ap-
plicant’s conduct before, during or after the crime, or in relation to the injury or
death.

2. Compensation may also be reduced or refused on account of the victim’s or the

applicant’s involvement in organised crime or his membership of an organisation

which engages in crimes of violence.

3. Compensation may also be reduced or refused if an award or a full award would

be contrary to a sense of justice or to public policy (ordre public). >**

This means that, for example, a claimant with an unrelated criminal record can be denied
compensation, or if they are deemed to have “provoked” the crime or contributed to it in
some way.”*®

Page 53.

Of the countries focused upon in this study ECCVVC is ratified by Romania, France, UK, Ukraine and
Albania.

The notion of permanent residents was designed to protect regular migrant workers although irreg-
ular migrants would clearly fall outside of these provisions. See Paras 22—27 Explanatory Report and
Commentary.

Or their dependents, Art 2(1)

Paras 18—19 Explanatory report and commentary.
Art.2 (2).

Art.4.

Art.8.

Paras 33—37 Explanatory report and commentary.
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European Union

The EU Council Framework Decision of 15 March 2001 on the standing of victims in crim-
inal proceedings®® outlines numerous detailed guarantees that should be provided to all
victims of crime in EU member states, including the right to support and information about

587

proceedings (including on compensation),*” the right to legal assistance and aid,*** the

right to protection and trauma minimization during proceedings,®® the right to victims

590

resident in other EU States to be accorded the same rights,”” and, importantly, the right to

compensation:

Article 9 Right to compensation in the course of criminal proceedings

1. Each Member State shall ensure that victims of criminal acts are entitled to ob-
tain a decision within reasonable time limits on compensation by the offender in
the course of criminal proceedings, except where, in certain cases, national law
provides for compensation to be awarded in another manner.

2. Each Member State shall take appropriate measures to encourage the offender
to provide adequate compensation to victims.

3. Unless urgently required for the purpose of criminal proceedings, recoverable
property belonging to victims which is seized in the course of criminal proceed-
ings shall be returned to them without delay.

This right confines itself to being entitled to a quick decision on compensation from the of-
fender awarded during criminal proceedings and to “encouraging” rather than compelling
the offender to provide adequate compensation to victims. This does not therefore create an
entitlement to damages from the offender or compensation from the state, which is proba-
bly due to the fact that this decision confines itself to issues relating to criminal proceedings
and acknowledges the fact that, in some EU states, this may not be the forum for compen-
sation claims.

The EU Council Directive on Compensation of Crime Victims®"' of 2004 sets up a system of
co-operation to facilitate access to compensation for victims of violent intentional crime
committed on their territory.*** It compels states to establish a state-funded scheme for pay-
ment in these cases™® and to establish co-operation structures for individuals from other
EU member states to ensure they can easily access the schemes from their home country.

http://eur-lex.europa.eu/LexUriServ/site/en/0j/2001/1_082/1_08220010322en00010004.pdf.
Art.4, 13 & 14.

Art.6.

Arts.2, 5, 8 & 15.

Art.ai.

29 April 2004,
http://eur-lex.europa.eu/LexUriServ/site/en/0j/2004/1_261/1_26120040806en00150018.pdf.

Art. 1.
Art. 2 & 12(2).
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A state-funded compensation mechanism should therefore be in place in all member states
albeit for a limited category of crime. There is of course nothing to prevent states going
further than this limited category or, for example,. taking steps to compensate victims for
crime committed outside of their territory.

It is the view of the EC Experts Group on Trafficking that trafficking victims should be con-
sidered to automatically qualify for schemes aimed at victims of violent intentional crime**
and they go so far as to suggest:

a legally binding EU instrument on the standing of trafficked persons in criminal
proceedings to ensure the proper treatment, assistance, protection and compen-
sation of victims®?®

as a priority for the EU as they consider the available provisions to be underdeveloped in re-
lation to trafficking victims. They also make the point that legal aid and temporary residency
are needed while legal proceedings are ongoing and that victims should be entitled to com-
pensation for economic loss as well as injuries suffered.”* Notably, the Council Framework
Decision on Combating Trafficking in Human Beings®”’ contains no specific provisions
on compensation, damages or access to justice and nor does the EU Plan on Best Practices,
Standards and Procedures for Combating and Preventing Trafficking in Human Beings.***

Para.129 Report of the Experts Group on Trafficking in Human Beings (Brussels, 22 December 2004).

Opinion Of The Experts Group On Trafficking In Human Beings Of The European Commission of 11 Oc-
tober 2005.

Section 6.6 Report of the Experts Group on Trafficking in Human Beings (Brussels, 22 December 2004)
2002/629/JHA.
2005/C311/01.
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ANNEX IV: REGIONAL POLITICALLY BINDING DOCUMENTS
Council of Europe

The Council of Europe Council of Ministers has issued numerous recommendations relating
to the victims of crime or specific types of crime which politically bind all member States.*”
The most recent, Recommendation Rec (2006) 8 of the Committee of Ministers to Member
States on Assistance to Crime Victims, post-dates the Trafficking and Compensation Con-
ventions and essentially confirms the main themes regarding entitlements which we have
examined above e.g.:

8.1. Compensation should be provided by the state for:

— victims of serious, intentional, violent crimes, including sexual violence;

— the immediate family and dependants of victims who have died as a result of
such crime.

It does, however, assert that such schemes should apply “irrespective of the victim’s nation-
ality” and encourages co-operation between Council of Europe member states along the
same lines as those required in the EU. They go into some detail regarding the nature of the
damages which should be compensated by the state, and include an emphasis moral dam-
ages and rehabilitation:

8.6. ...should be provided for treatment and rehabilitation for physical and psycho-
logical injuries.

8.7. ...should (be) considered for compensation for loss of income, funeral expens-
es and loss of maintenance for dependants. States may also consider compensation

for pain and suffering.

8.8. States may consider means to compensate damage resulting from crimes

against property.

The 2000 Recommendation that focuses on trafficking in human beings®®’ restricts itself to
ensuring that “victims can also take their claim to civil courts which are competent to rule...
and award them compensatory damages”®®" but in 2002 the Council of Europe Committee
of Ministers recommended that member states should ensure that states “envisage the es-
tablishment of financing systems in order to compensate (female) victims (of violence).”***

See Victims—Support and Assistance, (Council of Europe, 2006) for all the documents.

Action against trafficking in human beings for the purpose of sexual exploitation Recommendation
No. R (2000) 11 of the Committee of Ministers on 19 May 2000 (and explanatory memorandum).

See explanatory memorandum.

See Recommendation R (2002)5 on the protection of women against violence, paras. 36 and 37.
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OSCE

The OSCE Action Plan to Combat Trafficking in Human Beings®*® asks participating States
to consider establishing a fund based on the confiscated proceeds of trafficking to be used
for the benefit of trafficking victims including the establishment of a compensation fund
for them.***

Stability Pact for South Eastern Europe

The Guidelines for National Plans of Action to Combat Trafficking in Human Beings®® of
the Stability Pact Task Force on Trafficking in Human Beings emphasizes compensation
from exploiters and the need for unbiased supervision of the damages obtained.

%% OSCE Permanent Council Decision No.557, 24 July 2003.
04 Section III Para 1.5.

%% http://www.stabilitypact.org/trafficking.
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ANNEX V: TABLES OF SIGNATURES & RATIFICATIONS OF RELEVANT
INTERNATIONAL STANDARDS
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KEY: P = Party, S = Signed, R = Ratification date, F = in force/entry into force, A = Applica-
ble (politically binding)

International Conventions—legally binding for states parties:

UN Convention
on Transnational
Organised Crime
(UNTOC) 29/9/03

Albania

P P

R 21/8/02 R 29/10/02

France Moldova

P

R 16/9/05

P

R 4/12/02

Romania

P

Russia

R 26/5/04.

U.K.

P P

U.S.

R 9/2/06 R 3/11/05

Ukraine
P

R 21/5/04

Protocol to
UNTOC to Prevent,
Suppress and
Punish Trafficking
in Persons,
Especially Women
and Children,
15/12/2003

P P

R 21/8/02 R 29/10/02

P

R 16/12/05

P

R 4/12/02

P

R 26/5/04

P P

R 9/2/06 R 3/11/05

P

R 21/5/04

Convention on the
Protection of the
Rights of All Mi-
grant Workers and
Members of their
Families

ILO Convention 29
Forced Labour 1930

Albania

P
R 25/6/57

France

P
R 24/6/37

Moldova

P
R 23/3/00

Romania

P
R 28/5/57

Russia

P
R 23/6/56

U.K.

P
R3/6/31

U.S.A

Ukraine

P
R 10/8/56

ILO Convention 105
Abolition of Forced
Labour 1957

P
R 27/2/97

P
R 18/12/69

P
R10/3/93

P
R 3/8/98

P
R2/7/98

P
R 30/12/57

P
R 25/9/91

P
R 14/12/00

ILO Convention 97
Migration for

P
R 2/3/05

Employment (Revised)

1949

P
R 29/3/54

P
R 12/12/05

P
R 22/1/51

ILO Convention 143

P

Migrant Workers (Supp. R 12/9/06

Provisions) 1975

ILO Convention 95

P

Protection of Wages 1949 R 2/8/01

P
R15/10/52

P
R12/08/96

P
R6/6/73

P
R 4/5/61

Denounced
in 1983

ILO Convention 181
Private Employment
Agencies 1997

P
R 30/06/99

P
R 19/12/01
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International standards—politically binding

Albania France Moldova Romania Russia U.K. U.S.A  Ukraine

Declaration of Basic Principles of

Justice for Victims of Crime and

Abuse of Power (adopted by the A A A A A A A A
UN GA Res 40/34 of 29 Novem-

ber 1985)

Basic Principles and Guidelines

on the Right to a Remedy and

Reparation for Victims of Gross

Violations of International Hu-

man Rights Law and Serious A A A A A A A A
Violations of International Hu-

manitarian Law.

(UN GA Res. 60/147 of 16 Decem-

ber 2005)

Recommended Principles and
Guidelines on Human Rights and
Human Trafficking,

(Report of the UNHCHR

to ECOSOC E/2002/68/Add.1,
ECOSOC 20 May 2002)

Guidelines on justice for child
victims and witnesses of crime A A A A A A A A
ECOSOC Res. 2004/27

Regional conventions, directives, recommendations—legally & politically binding—by
organization

Albania France Moldova Romania Russia U.K. U.S.A Ukraine

Council of Europe—legally binding for states parties

European Convention on Ac- P P P P S S

tion against Trafficking in R 22/12/05 R9/1/08 R16/5/05 Ri6/5/05 - 23/2/07 - 17/11/05
Human Beings CETS No: 197 F6/2/07 F19/5/06 F21/8/06

European Convention on Com- P P P P S
pensation of Victims of Violent R 1/3/2005 R1/2/90 - R 15/2/06 - R 7/2/90 - 8/4/05
Crime CETS No: 116 F26/11/04 F1/6/90 F1/6/06 F1/6/90

Council of Europe—politically binding for member states

Recommendation Rec (2006) 8
of the Committee of Ministers A A A A A A - A
on assistance to crime victims

Recommendation No. R (2000)

11 of the Committee of Minis-

ters Action against trafficking A A A A A A - A
in human beings for the pur-

pose of sexual exploitation
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Regional conventions, directives, recommendations—legally & politically
binding—by organization

Albania France Moldova Romania Russia U.K. U.S.A Ukraine

European Union—Ilegally binding to EU members

EU COUNCIL DIREC-

TIVE 29 April 2004 relating

to compensation to crime - F - F - F - -
victims

(2004/80/EC)

EU COUNCIL FRAME-

WORK DECISION of 19 July

2002 on combating traffick- - F - F - F - -
ing in human beings

(2002/629/JHA)

Organization for Security and Co-operation in Europe (OSCE)—politically binding for participating States

OSCE Action Plan to Com-
bat Trafficking in Human
Beings.

OSCE Permanent Coun-
cil Decision No.557 24 July
2003

Stability Pact for South-Eastern Europe—politically binding for partner states in SEE

Task Force on Trafficking in

Human Beings Guidelines

for National Plans of Action A - A A - - - -
to Combat Trafficking in

Human Beings
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